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LETTER I. 



You cooqpl^ to me, my dear sir, dMit^ 

althovi^ utterly ignoraBt of bw, you are 

poDstaiitly coo^lled to cxerctse your own 

judgment on Iq^ pionits: that you camiot 

always have your solieitor at your elbow; and 

yet a coittract fer the sale, purdu^e, or lease 

of an estate, or, perhaps, ev^i an agreement to 

make a setdemoit on a child's marriage, must 

he entered into off hand; and it is not until 

you have gone too fir to retreat, that you 

leara wh^t erms you have committed: that 

you are even at a loss in giving instructions 

lor your will, and whoDy iQC£^>able of making 

the most simple one for yourself: that, in a 

word, you have been {dunged into a lawsuit, 

which a slight previous knowledge might luq>- 

B 
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pily have prevented. It is unquestionably a 
matter of profound regret, that so vast a pro- 
portion of contracts respecting estates should 
lead to litigation. It is equally to be regretted, 
that, however desirous the man of property 
may be to understand the effect of his daily 
contracts, there is no source to which he can . 
aj^ly for the desired infioifmation. You ask 
me to remove the cause of your complaint* 
This I may undertake as ^friendj without any 
violation of professional etiquette; and I shall, 
therefore, readily cono^y with ypur wishes. 

In the prosecution of my. promise, I shall 
endeavour successively to point) out the pre- 
cautions to which you .must attend in selling, 
buying^ leasing, settling, and devising estates 
This I shall do concisely, and without incum- 
bering you. with many technical phrases. I 
must premise, that I shaU say little which is 
not warranted by. decided cases; but I shall 
not' burden you with . references to them, as 
they lie scattered in many a bulky volume to 

» 

which you hate not access. . 
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LETTER 11. 



' TO enable you to understand some terms 

which I must necessarily use in speaking of the 

remedy for breach of contract, I must explain 

the difference between law and equity. It is 

peculiar to the constitution of this country^ 

that the law on the same case is frequently 

administered differently by difierent couirts; 

• • • 

and that not from a contrary exposition of the 

same rules. It must sound oddly to a foreigner, 

that oil onie side of Westminster Hall a man 

shall recover an estate without argument, on 

account of the clearness of his title, and diat on 

fhe other side of the Hall his adversary shall, 

with equal facility, recover back the estate. 

In all other countries the law is tempered 

with e(}uity, and the same grounds rule the 

same case in.dlt the courts of justice. The 

division of' our' law' into what is termed 
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leg^ and equitable arose partly from necessity^ 
and partly from the desire of the ecclesiastics 
of former times to usurp a Qontrol over the 
common law coufts. Out- le^I judges here- 
tofore adhered so strictly to technical rules, 
aldiough frequently subversive of substantial 
justice, that the chanceUors interfere an4 mo- 
derated the rigour of the law according, as it 
is termed, to equity and good conscience. The 
judges in equity soon found it necessary^ like 
the common law judges, toadhere to the deci- 
sions of thek predecessors; whence it has ine* 
vifeably hajppened, ttet there are settled and 
inviotable rules of eqpjiity, which require to be 
moderated by ihe rules of goo^ conscience, as 
much as cveit the most rigorous, and inflexible 
rule of Jaw did before the chanclellors inter- 
posed e^ equitaUe groifids. However, as the 
law of {M'Operty Is now administered in the ^ifr 
ka^i^t forums, allowing foi- the imperfection of 
aU human lawi», it exhibits a most splendid 
and comprehensive code of jurisprudence; smd? 
tiie man will deserve ill of his country who 
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shall erer attempt to confouiHl the rules by 
which the courts of law and equity are seve- 
rally guided. Lord Mansfield, than whom a 
more enlig^iteoed judge nevqr graced the bencfa^ 
and who may be said to have created in this 
country an unrivalled system; of commercial 
law, was unha^ily too prone to administer 
equity in a court of law. The landmarks of 
the law of real property received a severe 
shock in his time; and it is p^iolul to reflect^, 
that although his successors have now neady 
subverted the principle of eveQr iqiportant de^r 
cision pronounced by him on the law of pro- 
perty, yet diiring the period he was chief 
justice of England^ there was scarcely a dif- 
ference of opinion on the bench where he pre* 
sidedy so ia^licitly were his equitable princi^ 
pies adopted. 

The essential difierence between law and 
equiQr, as it a&cts the subject upon which I 
am writing, consists in this, that equity \i^ 
give you the thing itself for which you have- 
contracted, whereas, the law can only- give you 
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a pecuniary compensation for the (fishonesty 
of the other party in not fulfilling his contract. 
Thus if you were to sell your estate to your 
neighbour Tompson, and were afterwards, dis- 
liking the bargain, to refuse to convey it to 
him, he would have it in his election to pro- 
ceed against you either at law or in equity. 
If he resolved to proceed at law, he would 
bring an action against you for the recovery 
ef damages for breach of contract, and a jury 
would decide the amount of the damages 
which you ought to jpky; but still you would 
retain the estate in 'the same manner as if you 
had never contracted to sell it. But if he 
wished to have the estate itself, he would file 
a bill in equity against you for what is termed 
a specific performance, or a performance in 
specie^ and the court would not, like a court 
of law, in effect,- let yoti off the contract, on 
payment of the damages awarded; but would 
compel you to convey the estate itself to the 
purchaser upon his paying the purchase-money 
to you. But in this case of course there are 
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no damages to pay, as the court compels ycu to 
perform the agreement. The principle upon 
which this equity is founded is, that the court 
considers that, as actually performed which is 
a^eed to be done; so that the instant you 
have entered into a contract to sell an estate, 
the court considers the estate as belfM^ging to 
the purchaser, and the purchase-money as 
belonging to ; you, and so vice versa. The 
terms specific , p^formonce^ and aetion far 
breach of contract^ will now, I hope, be . fami- 
liar, to you. I shall frequently be compelled 
to use them in the course of my correspon- 
d^ce. 

The remedy, in equity, I must remark^ 
is open to a seller as well as a buyer, although 
a seller merely wants the purchase-money; S0 
that if .a vendor would prefer getting rid of the 
estate, and receiving the whcde purchase- 
money, to keeping it and taking his chance of 
the amount of damages at law, he may apply 
to equity for a specific performance. 

But equity will not interfere in every case. 
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A mtn Kting wkfaoiit gOQ4 £uth aimot re* 
quire the exiraordiharjr aid of the court, bu^ 
uryi be left Id his remedy at law, where his bad 
oondoot win hav^ it3^11 operation with a jury. 
And in many cases equity will not interfeie, 
ilthough the apfdticant or plain^^ as he is 
called, has acted bona ^fkk: as, Ibr instance, 
where the estate has by surprise or mistake 
be«i sold at an undervdlue. Thus wh^^ the 
knpwn ag^nt of the seller bid for the estate at 
an auction on behalf of the purchaser, and 
other p^sons present, thinking that he was bid*- 
ding as a puffer on the part of die seller, were 
deterred from bidding, the court refused to in^ 
lerfere against the seller, who resisted the sale. 
Equity, al9o, looks to the substantial intea* 
tion of the parties, whereas the courts of law 
acUiere to tiie strict letter of the contract. Hiiis 
if an esttite is described in a particular of 
sale lo be in good rqiair, and it turns out 
to be in bad repair, lj>e sdla* cannot en- 
force the contract at law; but equity, if the 
purchaser is not in want of immediate posses- 
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sion, so that there is time to do the repairs 
before possession is essential to him, will com- 
pel him to take the house upon being allowed 
a sufficient sum to repair it: if a man sell a 
leasehold estate, as having 70 years to run, 
and the term is only 68, the purchaser will in 
equity be decreed to take the estate with an 
abatement; at law, the contract cannot be en- 
forced by the vendor: again, if a time is sti- 
pulated for the performance of the contract, 
that stipulation is of the essence of the con- 
tract at law; whereas in equity, if the time 
was not material, or the party complaining 
was aware of the cause of the delay at the time 
of the agreement, and the other party is not 
wilfully lying by, equity will compel a speci- 
. fie performance in the same manner as if the 
party had been ready to performf his agree- 
ment by the time stipulated: if the seller can- 
not make a title to the whole estate sold, the 
purchaser is not at law compellable to take 
the part to which a title can be made; but in 
equity, if the part to which a title • cannot 
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be made is not necessary to the enjoyment of 
the rest, equity will compel him to take it, 
and will allow him a proper abatement out of 
the purchase-money. On this head, by the 
way, the equity is a little in the air: a man 
has been compelled to take an estate, subject 
to tythes, although he expressly contracted 
for the estate tythc-free, and proved that his 
object was to buy an estate not subject to 
tythes: a man has been forced to purchase a 
house alone, when he contracted for the house 
and a wharf adjoining. And in one case a 
man purchased a house on the north side of 
the Thames, which was supposed to be ia 
Essex, but which turned out to be in Kent, a 
small part of which county happens to be on 
the other side of the river. The purchaser 
was told he would be made a churphwarden 
of Greenwich, when his object was to be 
a freeholder in Essex; yet he was compelled 
to take thp house. These instances will suf- 
ficiently shew the diflFerence, in these respects, 
between law and equity. The latitude which 
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a court of equity allows itself in eaforcing 
agreements against the letter, and perhaps . 
in some cases contrary to the spirit of the 
eontraet, may be narrowed by the express sti- 
pulation of the parties. This should always 
be attended to; for instance, if you buy an 
estate, which is stated to be tythe-free, it should . 
be provided that you shall not be compelled 
to perform the contract if the property is sub- 
ject to tythes. In the face of such a stipula- 
tion equity could not compel you to take the 
estate without the tythes. 

The ground upon which equity proceeds 
in the cases which I have mentioned is, that 
the agreement can be performed in substance. 
A purchaser cannot be compelled to take an 
undivided part .of an estate, if he contracted 
for the entirety; nor a leasehold, however 
long the term in it may be, or a copyhold in- 
stead of a freehold. And in some instances 
this equity is in favour of the purchaser. 
Thus if you were to buy at an auction a man- 
sion-house in one lot, and farms, Sec in others, 
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equity would relieve you from the whole con- 
tract, if no title could be made to the mansion- 

house* 

From the diflferent rules of law and equity, 
it frequently happens that both courts are re- 
sorted to with relation to the same contract* 
I will give you an instance of this: suppose 
you had bought an estate of Tompson, and 
that the agreement was to be performed by a 
day named, and that he made out his title, 
and was ready to convey to you at the time, 
but your money was not ready; Tompson 
might bring an action against you for damages 
for breach of the contract; but if the day ap- 
pointed was not material, you might file a bill 
against him for what is termed an injunction, 
and a specific performance; and equity would 
accordingly injoin him not to proceed further 
with the action, and would compel him to 
convey the estate to you upon payment of the 
purchase-mon^y. 

If you feell an estate, your title to which 
proves bad, and you cannot cure the defect^ 
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equity of course cannot relieve the purchaser, 
unless he chooses to take the title with all its 
faults; but the purchaser may recover against 
you at law. However where a man is without 
fraud incapable of making a good title, a pur- 
chaser can even at law only recover what are 
called nominal damages — a shilling for instance. 
I dare say that you think it high time this long 
letter should end- You must, however, pre- 
serve your patience^ or I shall never make a 
lawyer of you. 
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LETTER m. 

IN my la$t letter I mentioned the princ^le 
upon which a specific pe^ormance is decreed, 
viz. thiit the court consider^ th^t which is 
agreed to be done as actually performed, so 
that from the time of aii a|(reeilient for sale 
die estate in equity belongs to the purchaser^ 
and the purchase- money to the ven(k>r. I 
hasten to unfold to you the very important 
consequences of this doctrine, to which a slight 
inattention on your part might totally over- 
throw your plans in the disposal of your pro- 
perty amongst your family. 

I shall first consider you as a seller. As 
the estate is no longer yours, if you have de- 
vised it, it will not pass to the devisee, except 
as a mere trustee for the purchaser; and even 
if you have by your will directed it to be sold, 
and actually given the money to arise by sale 
to a legatee, yet if you sell the estate your- 
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self, he will not be entitled dtbar tQ tlie pur- 
cfiase^money or the estate. But the purchase- 
money, although not paid, will go to your 
personal representative in the same way as the 
rest of your personal property. Therefore 
where you wish the money to go to the person 
who would have taken the estate, you should 
make a bequest of it to him at tl^ time you 
enter into the agreement. And as you may 
afterwards abandon the contract, by consent 
of the other party, or it may be such a con- 
tract as a court oT equity will not enforce, it 
seems desirable that you should, also provide 
for a sale of the estate, at all events, in favour 
of the object of your bounty: for it is doubt- 
ful whether your prior will can stand, al- 
though the agreement is never carried into 
execution. 

It is material here to observe, that if you 
give a man only an option to purchase your 
estate, yet if he accept it, even after your 
death, the nature of the property is changed. 
I think that I can make this quite plain to 
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you. You have now both laiid and money. 
I will suppose that you grant a lease of the 
land to Tompson, and give him an option to 
purchase the estate for 20,000/. at any time 
within 10 years. You then make your will, 
and give your estate to your eldest son, and 
the money amongst your younger' children. 
You would think, no doubt, that you had 
secured the estate to your eldest son. But on 
the contrary, if you die before the end of the 
10 years, and Tompson, after your death, 
chooses to purchase the estate, the money 
would go to your younger children, and your 
eldest son would be stripped of all • his for- 
tune! To obviate this, if you should ever en- 
ter into such a contract, you must, by your 
will, give the money to arise by sale to the 
person to whom you have given the estate, and 
then he will be secure of the property. 

I shall now consider you as a buyer. The 
estate is yours from the moment the contract 
is executed, and the purchase-money must be 
paid out of your personal property. The cbh- 
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sequence c^ equity, thus deeming the estate to 
telong to youy is, that you may dispose of it 
hfy your will, or otherwise, even before the 
conveyance, just, the same as if yoU; had paid 
the purchase-money, and the estate were actu- 
ally ccMiveyed. You . must, therefore, upon a 
purchase, always reflect that your dk»posable 
cash is increased by the amount of the pur- 
chase-money; and ^at unless you otherwise 
dispose of it, the estate will go to your hein 
A moment's reflection will shew what serious 
consequences may follow from a neglect on 
your part; ,for suppose you purchase an 
estate with : the 50,000/. in the funds, which 
you faavb given to your younger children, and 
which constitutes the bulk of your personal 

V 

propierty, and shmild neglect to devise the es- 
tate, the money must go to pay fcx^ it, at the ex- 
pense of your younger children, who would be 
left nearly destitute, whilst your eldest son 
would have an overgrown, fortune. Distressing^ 

ctt^s of this kind are cdntinually happening. 

D 
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V yauT persons^ pp(^erty untt^sed ef » 
not sufficient to p»f fdr the esifinl^, it wotild 
iae better, perhaps, to direct it to be sold 

V 

again, and the first purchase-mcmejr to be 
paid out of the mdney produced bjr th^ r^^ 
sale. You mmd alwayi^ remember tbaf in de- 
irifiing or sufferiiig a^ estate to descend whAeh 
]rou have purdluned and not paid Ibr, yoM 
devisee or heir ^M be entkfed to harve the 
purcfaase-moiiey paid 4iKit of ydur personal 
property, dthoogh you May have given it aSl 
to^ another persen. A moat vexafCiouf» case 
once hai^ened. A you^tger brother agreed td 
|fctmfaa9e an estate froUfi^ Us elder brother; ^e 
iooveyaolice was accordingly execute, but the 
teoney was not paid* The younger brother 
tiben iklade Ms will, giving his property to his 
brothdt, subject to legacies, and made him 
^eoUtor. The wffl, however, wa« not exe- 
cuted so as to p^s the estate. The younger 
bvotfaer died, and the elder brother took the 
est^e as hts heir, and Mao paid hitnielf die 
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fMnAfttft^moogr tnsit of the peraonjiil property; 
bf vMsk he di8apfniiil6d the legatees, who lost 
their kjgacics, whilst he |;ot both the estate and 
the fSBfchase ^ oo nc y far it* 

On the other hand, whcve the estate is not 
paid for, yixa fBiatt goand against the chance 
of lis not being ultimately conveyed accoidiag 
to the Agreement. For if equity should for 
any reason refiise to execute the contract, or a 
good title cannot be made^ the person to Whom 
yon hay^ ga^eo, or mMspcA the estate to de* 
scend, will not be ^entitled to have it paid for 
out cf yonr personal properQr, aldiougfa he 
may be wdling to aec^t such a tide as cui 
he made to it; becanor equity wiU not inter- 
finie^ uatess these is a binding contract at the 
death of the party. You, should, therefore, 
provide for the purchase of another estate, of 
equal vahue, for your deviaceor heir, in case 
the one purchased should not be oonwyed to 
him. I mttst,v ihowever, remark, that if by 
ytmt ilrili you .direct an esttite to be bought, 
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Jbt which you have not aetuaUy contract(^^ 
and the estate cannot be. tought according to 
your direction, yet equHy will decree die mo- 
ney to be laid out in the purchase of amnthcr 
estate, for the benefit of the devisee. 

Before I close this letter, I shall giire you 
a caution as to your H^npshire ^tate, where- 
in you have only a long term of years, whi(^ 
you have bequea^edto your second s(m, John. 
You tell me that you are about to purchase 
the fee, or, as you express it, to buy the estate 
out and; out. Now tihe eifect of a conveyance 
of .the fee to you will clearly be to put an end 
o the term, and. to give }'ou the entire inte- 
rest in the estate discharged from tiie lease, and 
so the bequest to John M'ouid be defeat^; and 
I fear that the efiect will be the same, imme-' 
diatdy after the contract is executed, and even 
bc^e the xonveymoe. This, therefore, must 
be provkled . against by a codicil to your will. 
And. in giving this estate to John, afto: 
you have agreed to buy the fee^ but before 
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the conveyance, you must go a step further, 
and expressly dedare that he shall have the 
lease, although he cannot obtain the fee. For if 
you skew an intention to give him the. fee, he 
would not without' an express provision be en- 
titled to the lease, unless he could get the fee 
also. This actually happened in a case wiiere 
the person who agreed to sell the fee was not 
owner of it, and the owner sold it to another 
person. 

I must remind you that any estate which 
you may hereafter purchase will not pass by 
your present will: and if you do not intend 
to dispose of an after-purchased estate from 
your heir at law, you must be cautious not to 
execute any codicil to your will in the pre- 
sence of three witnesses without proper advice;, 
because such a codicil, although you merely 
give a money-legacy by it, may be held to pass 
the estate under general words in your will. 
You must be satisfied with this caution with- 
out the reasons that suggest it. 
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BvA MAiere you have deviaod ibe e»t^ 
aAer tbe agreement for purchase oi tt, ^f ^^* 
j&nr it is agtucdiy wto^ytd to ^fmSi 1 woujid 
aiivise you to reptMsk your ni^iU alter the<:pii'^ 
veyanfce i«i«xeo«it6d, for it mny jiappen ^t.the 
merej&rm of t^ coilveyjtoee ouiy opertbe ob a 
revocmticHi of your wHl »i this msj^oL 
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I HAVE QdC yierti i^itiQQ t^ ymvpoiM.iim 
fih$cmlfkm to be obfee^vfid oa ib6 ante %xiii piliTf 

jTiQiir conduct AadlidutDraft i^ sc^n^ ; ; v\ 

I mU. not mrgue Wiib jroU, wiidd^er in $dlb)g 
ai) 6$tet6 yoM are bound in coiiSQkoc^Q Vet disK 
dme all its defe<^a to the ptircbfts^c. ^Qfiliat99 
9S ytni know^ agree tibata arileria hound tddo 
80, akhoQgh the princtpk has been donAro^i 
¥etted. I aball ccmtent my&elf with stasing how 
the ioftt on tfai&sQtijodt stands. 

l£ the person to .nrhoto you teU wasi awaro 
of all the defects ih the estate, of course be 
caimot impute haid £uth to you in not repeajtiog 
to him what he abready knew; neither will ycm 
b<r liable, if you were yourself igoorint of 
the defects. And even if the purchaser wa^^ 
at the time of tht contract, ignorant of the 
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defects^ and you were acquainted with them, 
and did not disclose them to him, yet he will 
be without a remiedy^ if ahe defects were such 
as might have been discovered by a vigilant 
man. 'The^^i^dosure of such defects is'at^most 
wtas^ 4he civilians term a duty of imperfect ob- 
lag£iti(m. ^ VigUantibus non dormientibus jura 
subvefdunt, is an ancient maxim of our law, 
and forms an insurmountable barrier against 
the- claims of an improvident purchaser. If, 
however, you should, during the treaty, indus- 
triously prevent the purchaser from- seeinig 
a defect which might otherwise have easily 
been discovered--*for example, if you carefully 
conceal from him the necessary repairs of a 
wall to preserve . the estate from the sea«-<^yoit 
certainly. 4^ould not obtain a specific pei^&r- 
mahce against hiiiEi; and I. conceive thatyoa 
ooold pot even maintain an action for breach 
of contract;' or, in other words, the contract 
would not bind the purchaser either at laiv or 
in equity. 
So if there i^ a latent defect in yoiir estate 



of which you are aware, and vdiich the pur- 
chaser could not by any attention whatever 
possibly discover, you are bound to disclose it 
to him, although you should sell the estate 
expressly subject to all its faults. 

If you actually describe the estate in the 
particulars of sale or agreement, you will of 
course be bound by the description. And if 
you misdescribe the. estate with a fraudulent 
intent, it is unimportant that you expressly 
stipulated 'that . an error in the description of 
it should not annul the sale. This was de- 
cided in a late case, where the estate was de- 
scribed to' be about a mile from a borough 
town; and it was provided, in the . conditions 
of sale, that an error in the description should 
not vitiate the sale. It turned out, that the 
estate was between three and four miles from 
the place, and, therefore, the purchaser resist- 
ed the contract, and brought an action for 
recovery of the deposit which he had paid. It 
was left to the jury to say, whether this wa^ 

merely an erroneous statement, or the misde- 

E 
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soription was wilfully introduced to make the 
land appear more valuable from being in the 
neighbourhood of a borough^towxu In the 
former case, the contract remained in force; 
but in the latter case, the purchaser was to 
be relieved from it, and was entitled to reco- 
ver back his deposit. The purchaser had a 
verdict, so that the jury must have thought 
the misdescription fraudulent. 

But although you misrepresent the nature 
of the property, yet the purchaser must take 
it as it is, if he bought with full knowledge 
of the actual state of it: thus if you describe 
an estate to be. ^n a ring- fence, and die buyer 
knew that it was intersected by other lands, ot 
you warrant a house to be in perfect repair, 
and he knew ' that it was without a roof or 
windows, he cannot object that the property 
does not agree with the description of it 

The same rules apply to incumbrances on 
the estate, and defects in the title to it, as 
to ' defects in the estate itself. You must 
either deliver to the purchaser the instrument 
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bf wUch the incumbrancefi were created, or 
on which the defects arise, or you must ac- 
quaint him with the facts, if. they do not ap- 
pear on the title-deeds. If you neglect this, 
you are guilty of a direct fraud, which the 
purchaser, however vigilant, has no means 
of discovering. And if your attorney keep 
back any incumbrance from the knowledge of 
the put^haser, he, as well a$ you, mil be an^ 
swerafaAe for the fraud. 

Thus I have told you what truths you 
musi disclose. I diall now tell you what 
falsehoods you may utter in regard to your 
estate. In the first place, you may falsely 
praise, or, as it is vulgarly termed, puff your 
property; for our kw, fdlowing the civil 
law, holds that a purchaser obght not to rely 
upon vague expressions uttered by a vendor at 
random in praise of his property. And it has 
even been decided, that no relief lies against a 
vendor for having affirmed, cbntrarily to truth, 
that a person bid a particular sum for the v 
estate, although the buyer was thereby in- 
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duced to purchase it, and was deceived in tiie 
value. . So you may. a&rm the estate to be .of 
apy value which you choose to name, for it is 
deetped apurcba^r's own folly to credit a bare 
assertion like thiis. Besides value consists in 
judgment aod estimation, in which many men 
differ. 

, But if ypuj^Quld: affirm that: the. estote 
was valued, by pemi^ots of judgmtet, at a 
greater price than it actually was, al»l the 
purchaser act. upon such . mbrepr6sen|;atk)n) 
ypu could not enforce the contract in equity. 
Nor can you wUh: impunity misstate the quan- 
tum of rent ppid four the estate, because that 
is a circum&lai3^e within your awn knowledge: 
^e purchaser may. have no other ^cHirce of in- 
formation; or ypw tenants, if lie were to 
apply to them, ^ligbt combine with you, and 
^ misinform an4 cheat him. And the pur- 
chaser will hajve. a remedy against you for 
the fraud, although he did not depend upon 
your staitement) but inquired further. 
What I have hitherto said applies mostly 
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to your own conduct. I have still a fewxau- 
tioRS to give you in reg^d to those ^ings^ 
which must b^ performed.by your iagents. ^ 

AHhough it is usually done, yet yoii sfaraU 
never permit the particulars alfed conditions of 
sale to be prepared by an auctioneer. Aiic* 
tioneers know nothing of the title, and conti- 
nual disputes arise from their misstatements. 
When a man has an esl»te to sdl^ he generally 
goes first to an auctioneer; but- 1 adiisc you 
to go la an attorney. 

If the estiite which ymi iniend to sell has 
been in your family for a length of tiifte, or; 
the title has not been recently inveslisgated^ it 
would be prudent tp have an abstract of it 
submitted to counsel in ,the first itistanct. 
Thifif will enable you. to clear up any objectiopr 
which oeoui^ befco^ you enter into a.contFacit 
fer sale of the estate. By this precautiML^you 
isiill prevent iany delay <» your part> which 
mjght impede the sale frotn beiiig carriied into 
effect by the (time sppuktod; and you will^ 
in mai^ casi^, avoid the expense necessarily 
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attending tedious, discussions of a title. Anor 
ther advantage of this measure is, that, £F 
there diould be any defect in the tide which 
camvot be cured, it will be known only to 
your own ageiits and counsel. It is, believe 
me, of the utmost importance to keep defects 
in your title from the knowledge of persons 
not concerned for you. It has frequently 
happened, that persons concerned {(xr pur-* 
chasers have communicated fatal defects in a 
vendor's title to the personinterested in faking 
advantage of them, by which many titles have 
been disturbefd. 

It would be useless to state to you what 
provisions should be contained in the particu* 
lars and conditions of sale. They must be 
prepared by your solicitor. I may, however, 
observe that the nature of the property should 
be correctly stated, and that where the estate 
is held under the same title, and sold in lots, 
some provision should be made as to the ex- 
pense of copies of deeds, to which all the pur» 
chasers would otherwise be entitled at your 
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expense; a burden that has freque&tljf consi- 
derably reduced the amount of die purchase* 
m<>ney. It is generaUy provided, that the 
auction-duty shall be paid in moieties, by the 
vendor and purchaser. If no stipulation is 
made as to it, the whole will faU iipon you. 

If your auctioneer, without an authority 
for that puqpose, give, credit to the purchaser, 
or accept a security for the purchase^money, 
it is entirely at his ownTisk-**you may recover 
the money from him. fiut the auctioa^r is 
entitled to retain the deposit paid to .him, un« 
tiL the contract is coqiipleted, because fae:b 
considered as a stake-holder or depositary of 
it. And you should be cautions whom you 
^mploy^ for it is not clear that any loss by 
his insolvency would not fhll upon you. 
. If you, or your agent, buy in the estate at 
an auction, no auction- duty vMi be payable; 
It^ut before you venture to bid, you must ascer- 
taifi that. the i»'oper notices required in this 
case, by act of parliament, have been given to 
the auctioneer; for, otherwise you must pay 
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the duty: on yoxir bidding, in the same "way, 
as. if }'o^ had actually purchased the estate of 
anotberl If the auctioneer state to you, be- 
fore witnesses, that he has done what is neces- 
sary to avoid payment ^of the duty, you will 
be safe;: and if he has neglected, or even mis- 
taken the proper means, he himself will be 
liable t» it. With . die > above precaution, you 
may, without public notice, safely appoint a 
person, to bid for you at the sale, in order to 
prevent the estate ivim being sold -at .an under* 
value. . This is geqerally termed - puffing* 
Cicero, in; his officJep,idediares his opinion, 
that :a Trendbr ou^t «6t»tb^ appoint a puffer to 
raise the price/ nor ought the purchaser to 
appoint a persoii tO' depreciate the value of c[n 
estate intended :to be sold. And Huber, the 
civilian, lays * it dpwn,. that if a v.endor 
employ a puffer, he shall be compelled to 
sell the .estate to 'the highest bona fide bidder, 
because! it is against liie £sdth^ of the agree- 
meat,, by. which it' is stipulated that the- high- 
' est bidder shall be -the buyer. Great contra- 
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riety of (^nion has ju-evailed in bur courts; as 
to th^ legality oi appointing a puffer; but it 
is now settled, that you • may employ a person 
to prevent a sale at an under value. But if 
you go beyond this, and send a puffer to take 
advantage of the eagerness of bidders to screw 
up the price, that will be deemed a fraud, 
and the sale will not be binding on the pur- 
chaser. Neither can you safely appoint more 
than, one person to bid. It is highly proper, 
that a man should be permitted to appoint a 
person to guard his interests against the in- 
trigues of bidders; but it does not follow 
that he may appoint more than one. The 
only possible object of such a proceeding is 
fraud. It is simply a mock auction. And 
if you state in the particulars, or advertise- 
ments, that the estate is to be sold withouf 
rtserve, it seems clear that the sale would be 
void against a purchaser, if any person were 
employed as a puffer, and actually bid at the 
sale. 

If the estate is sold at the auction, but 
your title prove bad, so that the purchase goes 

F 
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off, you will be entitled to! a return of the 
auction-duty. This is {provided for by the 
auction-duty acts; but the provision is fre- 
quently a dead letter, owing to the very strict 
evidence required by the cofnniission^s of 
excise, of the seller's inability to have made a 
title. It has frequently haf^ned, that al« 
though a man was bona fide incapable of 
making a tide, and the sale was not completed, 
yet he has, in direct opposition to the provi- 
sion which I have referred to, been refused a 
return of the duty. 

If you employ an agent to sell an estate by 
public auction, a sale by private contract is 
not within his authority; nor does it seem to- 
be material, that the estate sold for more than 
the price fixed, for it might have fetched a 
still grealter sum at a public auction. But if 
an agent is directed to sell an estate by private 
contract, and he dispose of it by public auc- 
ticMi for a larger sum than the principal re- 
quired, I conceive, that in most cases, the sale 
would be binding on the principal. 
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LETTER V. 



I SHALL now dismiss you from your cha* 
meter of a seller, and treat you as a buyer. 

In mnning over, in my • last letter, the mis- 
statements which a seller may with impunity 
make, you will hardly suspect me of intending 
to point out, as a guide for your own conduct 
in selling, the exact limit of prudent rascal- 
ly. I, of course, was looking to the situ- 
ation in which I aow consider you to stand: 
for when you know how fer an unprincipled 
vendor may with safety go, you can guard 
against fraud, by not trusting to misrepre- 
sentations, which are made widiout fear of re- 
tribution.^ 

With the exception of a vendor, or his 
agent, suppressing an incumbrance, or a de- 
fect in the title, it seems clear that a purchaser 
cannot obtain relief againist him for any ill- 
cuifibrance or defect to which his covenants 
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do not extend; and, therefore, if a purchaser 
neglect to have the tide investigated, or his 
counsel overlook any defect in it, he is with- 
out a remedy. It has even been laid down, 
that if on^>^lls another's estate, widiout co- 
venant or w<art:aQty for the enjpytn^t, it* is 
at th^ peril of - the purchaser, becs^us? he 
might have looked into t)ie title; a^ there is 
no reason he should have an action hy the laW} 
where he did not provide for him3elf» . I ttmy 
remark, py the way, th|t as couissel, that i» 
tmrristers, have no r^inedy for recovery of 
their fees, whiph ai^ considered pwrety gra- 
tuitous and honorary, they fire not deqmjCd 
Uable to their clients for ftny blunder^ which 
they commit^ however grosa, 3iit it is olber- 
wise as to attorneys. They may mdintam an 
action for tbe&* fees; and if a purchaser is 
damnified by the gross want of skiU in an 
attorney, or by his.ne^ect to searth for in- 
cumbrances, he piay recover, at, law,, against 
the attorney, fpr any loss which l]|e may; sus- 
tain. But where he has acted upder the ad- 
vice of cQuasel, he is safe. To jretum— tyou 
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will collect fix>m the observations in iay haX 
letter, that as a purchaser, you are entitled to 
relief, on account of any latent defects in the 
esiate, or. the title to it, which were not dis- . 
dosed to you, aBd of which the vendor, or 
his agent, was aware. In addition to this 
protection afiimkd by the law, you, as a pro- 
vident man^ ou^t not to trust to the descrip- 
tion of the vendor, or his agente, but to ex- 
amine and ascertain the quality and value 
of the estate yourself, and you should have 
the tide to it it^pected by counsel, 

I may here remark, that ahhough a ven- 
dor, is bound to tell the purchaser of latent 
dejtttsy yet a purehaso* is not bound to ac- 
quaiat the vendor widi any latent advantage 
in the estate — ^if you were to discover that 
there was a mine on an estate, for which you 
wete in treaty, you would not be bound to 
disclose that circumstance to the vendor,. al- 
though you knew that he was ignorant of it. ' 

In regard to. false representations to a pur- 
chaser of value or rent, I must still observe, 
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thai the same remedy wUl lie agaifist a ^per- 
son, not interested in the propertyy for mak- 
ing such false representatioiss, as might be 
resorted to, in case such peison were owner 
of the estate; but &e statement must be 
vci^Ait fraudulently^ that is, with an intention 
to deceive; ^whether it be to fevour the owner, 
or from an expectation of advantage to the. party 
himself, or from ilUwili towards Ae other, or from 
mere wantonness, is inmiaterial. And in these 
cases, to use the language of the master of the 
rolls, it will.be sufficient proof of fraud to 
shew first, tk^t the: feet as represented is fidse: 
secondly, that the : pei^on making the rej^ie- 
sentation, had a knowledge of a &ct contraxy 
to it. Tije injured parly caimot. dive into the 
secrpt', recesses of the .other's heart, so as to 
know-whetho" h^ did or dUl not recollect the 
fact; and, thprrfbre, it is . no excuse in the 
party whp ; made the . representatkm to say, 
that though he had . received information of 
the fact, he did not, at that time, recollect it. • 
And on the same ground, if a person hav- 
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iflg a right to an estate, jpenmt, or encourage a 
purchaser to buy it of another, the purchaser 
VfUl be entitled to hdd it against the person 
who has the rights although a married wo* J 
man, or under age. And the same rule. has 
even been extended to a case, where the re- 
presentation was made through a mistake, as 
the person making it might have had notice 
of his right. 

If you should suspect that' any person has 
a claim on an estate which you have cpn- 
tracted to buy; you should; before proper 
witnesses, inquire die &ct of him, at the same 
time stating that you intend to purchase the 
estate; and' if the person of whcrni the in* 
quiiy is made, has an incumbranoe on the 
estate, and deny it, equity would not afterwards 
permit him to enforce his demand against 
you. The witnesses, in this case, should take 
a note of what passes, becaiise a witness may 
refresh his memory, by looking at any paper, 
if he can afterwards swear to the &ots from 
his own memory. 
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Where it is stated upon a sale, even by 
auction, that the est^ is in lease, and there 
is no fnisrepresentatum^ the purchaser will 
not be entided to any compensation, although 
there are covenants in the lease contrary to 
the custom of the country,, because whoever 
buys, with notice of a lease, is held conusant 
of all its contents: whenever, therefc»^, you 
have notice of a lease, or even that the estate, 
is in the occupation of a tenant, you ^ould not 
sign a contract for die purchase of the estate, 
until your solicitor has seen and read th^ 
leases, unless die vendor will stipulate, ia 
writing, that they ccmtain such ooveoante only 
as are justified by the custom of the country. 
And even such a stimulation is not quite satis* 
&ctory, for there is frequendy great difference 
of opinion, as to wMt is the custom of any par« 
ticular place. 

Where difficulties arise in making out a 
good tide, you miKst not tajce possession of the 
estate, uolii every obstadt is removed. Pur- 
chasers frequendy take this step, under an 
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MBpnssioB^ that U ^ves tbem an advantage 
mer the i^endor^ but this is a false notion: 
^uch * aneasure would, in moat e^aes, be 
doemed an acbq^tance .of die title, if/ how- 
MOT) liie objectiQiisr to the thk.bef«eiiiediabk, 
viul jrou should be desirous to accept posses- 
sU)a of the estate; you maj, ,ia most eases, 
vemure lb do so^ provided the sello^iwiU ytgjti 
a mcm^ttaiiduni^ impioitiDg that'ij^our taking 
'insaeafiiQndiallnot'be deemed a waiiter of the 
ofa§edtiate to die liiie. And aldioij^ it is not 
advisable to do ao, yet you may, with the 
ebncurrebee of the a^er, safiiy take posses- 
si6n of thi^ estate at Ae time the contract is 
eaSered into; because you cannot be held to 
faay^ waived objcetiQii^ of which you were not 
#ndare; and 'if the puachase caonot.be com- 
{fleted, on aceoufit jof : objeeticns^ ' to the tide, 
you wiU not be bound to pay wy rent tor the 
estate, unless tfae ocoupatioii of it prove bei^- 

r 

fibial to you. 

Wbare ymi purchase any equitable right, 
ef wfaidb immedKite possession cannot be had?*^ 

G 



^ 



-7 



( '42 ) 

as, for instance^ money in the ^nc^s, stao^ng 
in the nan^s of trustees, - ii^t trust / for a ftther 
for life, and after his decease for Us son; and 
you buy the son's interest dutiag the fiither?^ 
life-tiine-*^you ^ould, prenously to comfdel- 
ing the contract, inquire -. of the trustee, in 
whom the property is vested, whethar lie has 
hvl notice of any inctoihiwee. If the trustee 
make a -^Ise repr^sentsttioiH equity .would 
compel him to make good the loss .whieh yofi 
may sustain in consequence of the fraudu^dnt 
statement. When the contract is cofaipletod, 
you should give notice dT; ^ sale : to .tibe 
trustee. The notice wmild certakily I afiect the 
conscience of the trustee^ so as to.- make him 
liable in equity, should he convey the .property 
to any subsequent pureh^er; ; and iirould a]sc^ 
I apprehend, give you a-prefimUe title.to 
any. former purchaser, or intumbranoer, who 
had neglected the same precaution. 

If you should purchase, with notice of the 
claim of another, although he has not a con* 
veyance, and you actually procuie )he / est^ 
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to be conveyed to you, yet you will be bound 
in equity by the notice; for it is a general 
rule in equity, that a 'purchaser, with notice, 
is bound to the same extent, and in the same 
manner, as the person was of whom he pur- 
chased. I will give you an instance of this. 
You < know that I have lent Tompscm 1000/., 
and that he has agreed to secure it by a mort< 
gage upon his estate. Now this gives me 
merely an equity, that is a right to call upon 
him in a court of equity to execute a mort- 
gage to me. Till that is done, the entire 
ownership at law remains in him. If you 
should purchase the estate from him before 
the mortgage h executed, and had not had 
notice of my loan, you would hold the estate 
discharged from it; for, by the conveyance 
you would get the legal estate, and by the 
contract. the equitable estate: so that havbg 
both law and equity on your ^de, you would 
prevail over me who have equity only. For 
it is a rule, never departed from, that a bona 
fide purchaser, for a valuable consideration, 
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and. w^idibut lurttce, shatt. not be aftoted ia 
^uitf. This t»s .bten carriedl so far^ that a 
purdMffier has been dIoMred to take advants^ 
of a deed, relatiiig to the wWe^ irhieh he.stDle 
eul of awindowv bf meaos of a ladder* I 
^i^oidd faaniUy, however^ advise you to be aa 
bold ill: tbe preaettt day. Bat in nqr^ case, as you 
have notice of Ohe ioaa, yon would be buiind 
by it^ aldiough you f^'ocitfe the legal ^estate, 
and equity woAld accordingly Gotnf)^} y6u to 
execute a ^liCNrlgage to me pursuant to Tooa^ 
sonis agHeement. In all these erases, therefiotfB, 

4 

you should, stop your hand. 

Notice, I must observe, befiire paym^itf df 
sdl the purchase^money,. although k be se« 
cured, and the conveyance actually e&eculed» 
or before the execution of the conveyance, 
notwithstanding that ^ mone;|r be pasd, k 
equivalent to notice before the contract. 

it is not necessary, that jrou ishould h^tve 
express notice; for ini^noe, in my ^^ase, it is 
not essential that you should actual^ see 
and read Tompson's agreement with me; for 
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ecpiitjr tnids many acts to amount to<x)iitlhic* 
tive notice to a purchaser; and oobstmctive 
notioe is eqodly binding as actiud iiotice. 
Against some of lliese you canoot gmatl by 
any precautioii, but Aere is one of wbidi I 
musl: warn foo. Notice to yoar <x>tuiselt at- 
tomey, or agent, wouM be notiGe to you, fitr 
odierwise, to use Loidi Chancdloc Talbot's 
words, a tnaa wko had a nind to.g^ aiio« 
dier's esiatr, iii%ht shut his own eyes, and 
employ .another to treat for him, whi^ would 
be a manifest oheat And the same rule \x^ 
vaib, although the counsel, attorney, or a* 
gent, be the vender, or be concerned for both 
vendor and- purchaser. The natice, however, 
must be in Ae same transaction, because, as 
Lord Chancellor Hardwicke observed, if this 
were not the rule of the court, it wcN^d be 
of dangerous oooseqixence, as it would be an 
objection against the most able counsel, be^ 
cause of course they would be more liable 
than others of less eminence to have notice, 
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as thcf are engaged in a great number of 
' affirik^s of this kind. 
• It can seldom happen, that your attorney, 
or agent, has notice of any incumbrance on 
ah ^estate whidii you intend to purchase, un-, 
less he IS emjployed by the seHer, as well as 
you: attorneys are frequently employed on 
both sides, in order, to save expense. This 
practice has l)een discountenanced by the 
courts, and h often productive of the most 
serious consequences; for it not rarely hap- 
pens, that there ane incumbrances oh an estate, 
which ean only be sustained; in equity, and 
which will not bind a purchaser -who obtained, 
a conveyance without notice' of them. Now, 
as I have just mentioned, notice to your agent, 
although concerned for the vendor as well as 
you, is. treated in equity as notice to you; 
and, therefore, if the^ attorney is aware ot 
any incumbrance, you will be bound by it, 
although you yourself were ignorant of its 
exbtence. 
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1 . And. by . raqdoykig the vendoir's ;attonic9^, 
you may. even dq>iive yowsqif^6f':l&c bendtt 
to be 5kr|ved from the ekate lyhig: in a regit* 
ter county: the register n^y be^ sedrofapd, and 
no . incOmbrance appear; . yet : i£. (hei attorney 
have notice of- any umcgistered < niodnibkancei 
equin^ will assist the incumi>rancer, On esta* 
blishihg h|s demand against ytm^ I must ex- 
plain to you, that the register, counties aie 
Middlesex and York; and all instrnmcats af- 
fecting lands in those counties are required, 
by act of parliament, to be registered in offices 
kept for that purpose, and they are declared 
to be binding, according to their priority of 
registry* Biit although your conveyance 
should be registered first, yet if you had no- 
tice of a prior unregistered conveyance, equi^ 
will hold ypu liable to it; for the acts of 
parliament were only intended to give you 
notice of prior deeds; and if you have notice 
independently of the acts, the intent of the 
legislature is answered. 

Another powerful reason why you should 



Mft anpkfjr tlie veiidor% attomey is, tfaat if 
Ae vendor .be guil)^ of a ftteid m the sale of 
die estate^ tp iJvAich die attamajr is privy, you, 
allhaii^ it be proved that you mere intiocefity 
/pitt be reipoiasible for die miscondu^ of your 
i^ent. Ift iohe case a purchaser lostan estate. 
Car whiqh he gave zusarly 80OO/., nierdi)r by 
cmfdoying :die vendor's attlorbey^ . iviio was 
l^rivy to a ftaudnknt diq^ositiQn of the pur- 
diasc-nionBy* • . . / . 



f. 
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LETTER VI. 

I HAVE not ydt dbmisiM f dt^ from ymit 
character of a piitk:li6der% 

In bidding ut un auctioiti, yoa ffiay odotiter- 
mand your bidding, at «tiy tvst^ before i^ 
M h actutrty knocked down; becfiiuse the as- 
Beat of botfi p&rties is tienessaiy id m ^A:^ tiie 
ccmerael binding; that is sigiiiftQd on tS^ pwt 
of the ^sdlkt^ by knocking down the bmuner. 
£¥ety bidding is noting more itiM ha dfer 
on one side, winch is not binding 0A ^tinir 
side, tUi it is Adsenied t^. tf « bidding "was. 
binding on the bidder, bdibre «he hMiiMr wss 
knocked down, be would laie bound by liis 
offer, and the vendor would Apt, whfeeh can 
never be allowed. 

At a sale yon need <inly took at the particu^ 

lars and conditions. An auctioneer cannot oon- 

tradict them at the time of $ale, by a verbal 

statement; although, perhaps, you would be 

H 
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bound, if he could bring home to you partieu- 
lar personal information of it. A mere general 
statement to the company wfll not, however, 
affect yoUr either at law, or in equity. I need 
not surest to you how &r a man may, con- 
sistently with good faith, take advantage of 
the omission in the particulars, if he distinctly 
understood the verbal statement at. the sale. 

If you employ a person to bid for you, apd 
he bid more for the estate than you empo^^i:* 
ed him to do, he himself would be liable, but 
you would noU But unless :yoCi.e3^priSssIy li- 
mited him as to price,, it seems that you would 
be bouod. ^ 

If after employing a mm to bid, you 
should be so iSshmest ^as to deny, the autho- 
rily (in seekii^ instruction, ,you must not 
quarrel with jrour master's mode, of .conveying 
it), the agent, unless he could. prove the com- 
mission, would be compelled to complete 
the .purdiase hitnself; but he would after- 
wards, by liling a bill in chancery, be able 
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to put' you to your oath as to the Uransactioni' 
and if you denied the authority, he might have 
the question tried by a jurj'^; and if you ad- 
mitted, or he couldr prove the authority, yod 
would, be compelled to take the estate at the 
sum you authorized him* to bid for it. I need 
not tell you, that by falsely denying the autho- 
rity in your answer to his bill, you would incur 
the risk of the pHlory, 

' On the other hand, if you merely employ 
a man by parol, that is by word of mouth, to 
buy an estate for y^u/ although jie buy it 
accordinglyv if yet he hold himself out as the 
real purchaser, imd no part of the purchase^ 
money was paM by you^ you cannot coifnpel 
him to convey the estate to you, as that would 
be directly in the teeth of an act of parliament, 
called the statute of frauds (29 Charles the 
Second, chapter 3.) which requires a writing 
in^uch caisesJ 'And although the man should 
afterwards be convicted of perjury in dwiying 
the trust, yet that will not enable equity to 
cdmpelhim to convey the estate to you? and 



i 
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4s ycui casnol avaU youarstlf^ in my divit pri^ 
eeodlng) of the maoi'^ oonviclion, you wouki 
he a competent witness to prove Ibe pevfury. 
YoQ iv^ouU, tlierefore^ have at least the satis- 
fiiotioai of making ah example of him: Ihe only 
kgilamals object of att punishment* 

The veindor cannot object that yonir agent 
pnrchascd in hh mnt name, whereas, he is a 
trustee for you; for it happeias ia a vast, pro*^ 
porticnsi of craes, thai: the: contract is eni:ered 
into m die; name of a trustee^ amjL the mere 
fact of a qwrxel h^vinf^ takea place betwi^n 
Ills sellbr and you, tota% unconnected ivith 
thct sitbj^tct of the contmct, ot even a bare re* 
ftmol by the seller ta deal with you, is not a 
sufficient ground for his. refusing to convey to 

yooi* 

But if you ap^ied to purchase the e^atev 
and the owner expmdjr relased to treat wvA 
yoo, itnleas die money was paid down, vdiidh 
you were unable to do> and dten you pfocuted 
sooie odiec persons ta parchase the estate on 
youc aeeoant,^ it seems dear, that at least Ae 
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pwdtiisc-mooe]? xatKrt be. read j at the Tery ^jr 
aj^infeed. So if you should appljjr.to Mr. 
Bi^, to sell you an estate on behatf of 
TonfOQii^ fmt whom, m we know, be has 9 
great afibcttoii, ^niBigg should, on that ac« 
CQiiati^ be induGied to take less for the esQite 
than he otherwise would haye done; or eveu^ 
perikapa» mtiiouil tMs cHcumafeamee^. the agree- 
ment could aot beenferced agsuost Bigg, un^ 
kaa k was leaBy made cm behalf of ToaqiaoQ; 
fatti if Tompaoir would patrouise the sate, ex-? 
eeulioaof the s^reeuent would beconptlte^ 
altfaoui^ he oiight sett the estate to. ycai the 
next day. 

The fottomi^ case sbews to whal extent 
this doctrine is carried. A purchaser of a 
house adjoining to a house occupied l^ tho 
seller, agreed wii^ the adler verbally,, that 
he would not let the house to any person not 
agreeaUe to him. A man of the name of 
Lsmgstaffe a^^piaed lor a lease,, and sfiited dMik 
he knew the vendor intimately, d^d that there 
would be no objection to granting iuin m leasct 
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The seller, however, disapproved of Lang- 
staffe, and so far from knowing him inti- 
mately,^ had only seen him at a tavern:. Lord 
Chancellor C$mden set asidb the agreement 
which Langstaffe had obtaiiied, with costs. 

I must here observe that you ■ cannot, ei«cn 
at an auction, purchase any prbperty for your- 
^^^ self, of which you are a trustee for another.;^ 
If, however, the person for whom' J^ou are a 
trustee is, what we lawyers term, sui Juris^ 
^ that is of legal capacity to contract for hkn-^ 
selfyhe may certainly sell to yoo, but you must 
first, with his assent, shake off your character 
of a trustee, and you must freely disclose to 
him all your knowledge of the property J l^or 
the rule is, not that you may not buy from 
the person for whom you are trustee, but 
that as a trustee you cannot buy from your- 
self. And . in all cases of this nature, equity 
Idokfi with a very jealous eye on the trans- 
action. The same rule forbids an assignee 
of ^ bankrupt to buy the bankrupt's estate 
himself, without at least the consent of the 
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majdrity of the creditors; and it has evoi 
been* thought by high authority^ that the 
consent of all the creditors is absolutely 
requisite. 

I may here tiotice a case which ^ill probai% 
happen to you. Under your settlement, on 
your first marriage, you are tenant fpr life, 
with a power to sell or exchange the estate 
with the consent of your trustees; and under 
the settlement on your second marriage, you 
are tenant for life of another estate, with a 
similar power , only it is to 'be exercised by 
the trustees, with your consent. Now, under 
either of these powers, you may, with the con-' 
currence of the trustees, buy the estates your- * 
self, or take them in exdfaange for some of your 
other estates of equal value. 

If you purchase an estate, and take a con- 
veyance of it in the name of a stranger, as the 
real purchaser, although you have no declara- 
tion of trust from him, yet you Mill be en- 
titled to the estate, if it can be proved thut it 
was paid for with your money. If, however, 
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ftm ddiberateljr dedate) aldaoug^ verbally, 
that ihe purdnase was toade for the man's 
btetiefit, lie will be entkled to retain the estate 
as his own. And if you take a conveyance in 
tiie iimne of ione of your chaldreo, for whom 
you have iiot made a provision, wkhout de- 
claring him ^ trustee iar you, the consideration 
of blood betvtiteGn you, will fix the estate in the 
cbHd, althougfa illegitimate, for his own benefit; 
nor cm you deSeat his claim by any subsequent 
declaration of your intention* The same rate 
a|>piies to a purchase in thie name of your wife, 
or of a grandrchildi if its parent is deadi. But 
all purchases of this kind ^^k open to much ob- 
' jection^ If you intend the conveyance to be Ibr 
the pmty'« xysm benefit, it should be expressly 
declared to be so on the jace of it. If on the 
contrary, you mean it to be in trust for your- 
$tilf| the trust should be dieclared by the deed, 
or yoa diouU take a declaration <^ trust by a 
separate instrument. 

If you wA another piii^cha^e lands^ and 
advance tht money in equal portions, and take 
a conveyance to yourselves and your heirs, the 



( 57 ) 

survivor will take the whole estate; for the 
purchase would be considered to be made by 
you jointly of the chance of survivorship, 
which may happen to the one of you as well 
as the other. But where the proportions of 
the money are not equal, and this appears in 
the deed itself, the rule is otherwise, and the 
survivor will be a trustee for the representatives 
of the other, in proportion to the sums which 
you severally advanced. However, even where 
the money is advanced equally, you should 
never take a conveyance in this way; but the 
estate should be conveyed to you, and the other 
purchaser in moieties, for there is no relying 
on the joint-tenancy. The other party may de- 
feat it by a secret deed, which, if you survive, 
will be produced, and his heir will be entitled 
to his share; whereas, if he survive, he will 
keep it back, and claim the whole estate. 

I must still observe, that in all cases of 
joint-undertaking or partnership, although the 
estate will belong to the survivor at law, yet in 
equity he will be a trustee as to the share of 
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the deceased partner for his representatives; 
so that if you and another were to take a 
building-lease jointly, and lay out money in 
erecting houses on the land, the survivor 
would be conipelled to ass^ a moiety of it to 
the representatives of the deceased. 

If you and another are in treaty for the 
purchase of an estate, and you agree to desist 
and permit him to go on with the intended 
purchase, upon his promising to let you have 
a part of the estate, you should require a 
written agreement from him; for it seems, 
that although he should get the estate, he 
would not be bound by a mer6 parol, or ver- 
bal agreement, to convey part of it to you. 
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LETTER VII. 

MY observatipns upon salea and purchases 
DOW draw to a close, and I dare say you think 
that it is high time they should. The present 
letter concerns you both as a buyer and seller* 

Generally speakingi a written agreement is 
essential to a valid contract for the sale or 
purchase of an estate* This is rendered essen- 
tial by the statute of 29 Can 2* c. 3* usually 
called the statute of frauds; and it must, be 
^gned by the party whom you wish to be 
bound by it, or his ^gent, to whoxnajrerbal 
authpcitiL JotJUiat purpose will be sufficient; 
and the agreement must distinctly contain ali 
the terms, such as the names of the psuties, 
the estate to be sold, and the consideration 
to be given for it: nothing can be supplied 
by parol evidence. There are, indeed, cases 
where equity on the ground of the party ad- 
mitting the agreement, or of fraud, as where 
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the purchaser has been let into possession, and 
in performance of the agreement has laid out 
money in repairs, will compel the fulfilment 
of an agreement, although merely verbal, and 
not reduced to writing, and signed by the 
parties* Letters which have passed between 
parties, have frequently been held to amount 
to an agreement; therefore, in writing about 
die sale or purchase of an estate, you should 
always cautiously declare your offer, or pro- 
posal, not to be final, lest the other party 
should entrap you, against your intention, into 
a binding contract. 

If upon a treaty for sale of your estate, 
you should write a letter to the person wish- 
ing to buy it, stating that if you part with it, 
it shall be upon such and such terms (speci- 
fying them,) and such person, upon receipt of 
the letter, accepts the terms mentioned in it, 
your letter will be deemed equivalent to an 
agreement. So if you are in company, and 
make offers of a bargain, and then write them 
down, and sign them, and another person take 
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them up, and prefer his bill against you, the 
proposal will be binding on you. But if it 
appears, that on being submitted to any person 
for acceptance, he had hastily snatched it up, 
had refused you a copy of it, or if from other 
circumstances, fraud in procuring it may be 
infeired, it seems, that in case of an action, 
it would be leift to the jury to say, whether 
you intended it, at first, to be a valid agree- 
ment on your part, or as only containing pro^ 
posals in writing, subject to future revision; 
and if the aid of equity be sought, these cir- 
cumstances would have equal weight with thfe 
court. In every case it must be considered, 
whether the note, or correspondence, import a 

* a 

concluded agreement: if it amount merely to 
treaty, it will not sustain an action or suit. 
And a letter must, like a regular agreement, 
contain all the terms. 

A receipt for the purchase-nioney, if it 
contain the terms, will be a sufficient agrecr 
ment. And even a letter to ybur attorney, 
stating the terms, and directing him tO' cahy 
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tibe 9grceincrtt into execfution^ will have tb^ 
$ame operation* 

It is not, however, aufficient^ that a person 
present at the making of the agreement re- 
duced it into writing, unless it was signed by 
the parties; nor is the delivery of rent-roU&« 
particulars of the estate, abstracts of title, &p, 
on the treaty for sale, equivalent to ain agree- 
ment; neither b it sufficient, that both parties 
verbally direct an attorney to prepare the con- 
veyance: with the exceptions before alluded 
to, there must be an agreement signed by the 
party t0 be charged; that is, by the party 
against whom relief is sought; for if you sign 
an agreement to sell or buy an estate, the other 
party may proceed against you, although he 
never signed it. — You should always require 
the party, with whom you deal, to s^ when 
you do. 

I may observe, that the price to be paid 
for the estate is not weighed in very nice 
scales. As the rale now stands, the consider- 

ft 

ation must, indeed, be grossly inadequate^ or 
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unreasonable, to enable equity to refa&e its 
aid; and at law, unless it is merely fraudulent 
smd nominal, the amount of the consideration 
would not prevent tibe party benefited from 
fccovering damages for a breach of the con- 
tract by the other party. But fraud is an 
exception to every rule* A case arose, where 
an agreement W4s made for sale of land, at a 
halfpenny per square yard. The price was 
in all about SOQ/., the real value 3000/. The 
pirchaser went out to an attorney, got him 
to calculate the amount, and desired him 
not to tell the vendor how little it was; then 
carried the agreement to the vendor, and pre- 
vailed on him to siign it immediately. The 
desire of concealment was considered such a 
fraud, as would void the transaction, because 
parties to a contract are supposed, in equity, 
to treat for what they think a fair price. 

But I must remark, that the case of an 
heir selling his expectancy stands on its own 
grounds, and very slight circumstances will 
enable equity to set aside the contract. It 
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has beea laid down, that the heir of a family, 
dealing for an expectancy in that family, 
shall be distinguished from ordinary cases, 
and an unconscionable bargain made with him 
shaU not only be looked upon as oppressive in 
the particular instance, and therefore avowed; 
but as pernicious in principle, and therefore 
repressed. There are two powerful reasons 
why sales of reversions, by heirs, should be 
discountenanced; the one, that it opens a door 
to taking an undue advantage of an heir being 
in distressed and necessitous circumstances, 
which may, perhaps, be deemed a private rear 
son; the other is founded on public policy, in 
order to prevent an hfeir from shaking off his 
father's authority, and feeding his extravagan- 
cies, by disposing of the family estate. 

Never leave the price to be fixed by sur- 
veyors or arbitrators; for if they refuse to 
value the estate, or disagree in the valuation, 
you cannot enforce the performance of the 
contract. This, however, is not the case, 
where it is merely agreed, that the estate shall 
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be taken at a fair valuation, without specifying 
the mode in which it shall be made. But even 
this mode is objectionable. 

If, upon the purchase of an estate you pay 
a deposit, and afterwards become entitled to a 
return of it, because the seller cannot make a 
title, you would not be .compelled to take any 
stock, in which he may have thought proper to 
invest it without your consent. And your as-^ 
sent will not, it seems, be implied from notice 
having been given to you of the investment, 
to vjfhich you did not reply. It would not, 
however, be prudent to be silent in such a 
ease. Where the deposit is considerable, and 
it is probable that the purchase may not be 
completed for a long time, it is for the benefit 
of both parties to enter into an arrangement 
for an investment of the deposit, so as to make 
it productive of interest. 

You cannot as a purchaser, because delays 
arise, deposit your money at a private bank- 
er's, or in the Bank of England, or convert it 
into stock at the risk of the seller; notwith- 



landing sucli a deposit, the principal will re- 
main entirely at your own risk; nor is it ma- 
terial that you gave tiie Vendor notice o^ tlife 
dfeposit, unless he took the rist oh hittid^lf, by 
agreeing to accept it as a payment. And als he 
would not be bound, without nis eXpfffess aiSsfent, 
by ^ deposit, he tcMd n6t, linlfei^s he tiiA bouttd 
hiirisdf, cotrit arid Claiih ariy^ Bferiefit By k rise iii 
the funds. So if ;^ou sell but stock to answer 
tiie piirchase-mbriey, arid ihe title prove hkdj 
Without any fraud in the seller, arid theh you 
i^c-purchase at a loss, you are riot entitled id 
any allowance on tliat account; fo^ ybli ha[d & 
chanfce of gaining as well as losing by a fluctu- 
ation in the price of the stock. 

Continual disputes arise as to interest. 
The purcliaser is entitled to the profits of tKe 
estate from the tinie fixed upon for cbni^ 
pleting the contract, wliether he does or docs 
not take possession of the estate; arid as iiorn 
tHat tinie the money belongs to the vendoi*, the 
purchaser will be compelled to pay interest 
for it, if it be not ,jpaid at tne day. Upon ihis 
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rulp, j)Q.dji|ppplty cou^d ever arise, if Ae jur- 

f?P^rrc^°m mrf ??&t frequently ying dead; 
ip yr^jpji c^se it becoipes a question upon 
liyj^oip jt^e lo^ (^{ interest ^all %11. Tjb^ lop 
Ijau?^ J?^ i^ome ,by the party by whona tJ^e 
^;elay j^s ]b«en 9c<^s,ioned. It seems, however, 
tiiat alth.9jiig^h tl^e delay is wi,th tli/e seller, and 
^ ^e money jls lying iieady, and without interest 
being fjo^j^d^ l?y ,it, yet notjice sho>uld be given 
to hipi th^t the in9ney is lying dead, bqc^use 
)^tjl;ieiTyise Jtlxere is no equality, the one knows 
tifiC ^sta^p is .producing interest, the pther does 
pot jknoy ^df' the mopey does not produce in- 
terqst; apd in all cases where a purchaser re- 
sists the payment .of interest, he must shew 
ibat Ijlie money wais ^ying dead, and bona Jide 
^pp^opr^ated t^o ^tj^wer the purchase. But I 
lyoi^d advice yow ^ever tp let, yoipr money lie 
dead; yqju ca,n at least lay it out in exchequer- 
biljis: ajjid son^e )xqy^ or other, e^ch party in- 
variably insists that the other has occasioned 
.the .delay. 

la |l^e c^^e of tiiriber pn an estate to be 
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taken at a valuation, interest on the purchase- 
money will only commence from the valuation, 
although the interest on the purchase-mone;f 
for the estate itself may be carried a great way 
back, because surveyors always value timber 
according to its present state; and the aug- 
mented value of the timber by growth, is an 
equivalent for the interest from the time of the 
contract to the making of the valuation. 

The usual rate of interest allowed in equity 
is four^^r cent.; but in proper eases the court 
will give five, because that is now the current 
interest of money; and to give only four is 
holding ouV av^inducement to persons to delay 
the completion of contracts. 

I may here dbserve, that as the estate be- 
longs to the pilirchaser from the time of the 
contract, he i^ entitled to ahv benefit which 
may accrue,, and must bear any loss which may 
happen te it, before the conveyance. If a 
house is even burned down, yet the purchaser 
must pay for it, although the seller permit 
the insurance to expire without giving him 
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notice. You should, therefore, upon entering 
into an agreement to buy a house, provide 
for the insurance of it till the completion of 
the contract: again, if you agree to buy an 
estate held for lives, aiid all the lives drop the 
next day, still you must pay your money. On 
the other hand, if you purchase a reversion, 
subject to an estate for life, you will be entitled 
to a conveyance at the original price, although 
the estate h^s fallen into possession by the death 
of the tenant for life. In all these respects our 
laviT agrees with the civil law. 

If you buy an estate, in consideration of an 
annuity, which you are to pay to the seller for 
life, and he die before the estate j^ conveyed 
to you, or even before a payment of the an- 
nuity became due, yet you will be entitled to 
a conveyance of the estate without, in fact, 
paying for it. But in a case of this * kind, if a 
payment of the annuity become due before the 
conveyance is executed, you should cautiously 
pay it on the very day; for a neglect on your 
part would, it seems, bar your right tQ the 
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e$tate^ If^ seller should ^rym^fiie ^fqrc 
if is conveyed to you. 

As ^ conc^udi^g observation, I ipay refnar]s:, 
tjiat jif 9 man, by mistake, purchase frpp^i ano- 
ther ^f^ e^tat^, to wbiph he I^ims^f jis /entitled, 
he may recoye^ back the pxpney whic^ he paid 

fpr it. 

1 1^1 ve now discharged my prppiise tp ypy, 
8p far as rel^tief tp ypur s^es sani pi^c^ses. 
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LETTER Vm. 

IT now toiries in order to give you a few 
ihstructions as to leases. What I have to say 
eta this head wfll lie in a narrow compass. 

Lesisbs tlot exceeding threi^ years from the 
tiiile of ttiakihg them, whereupon the reserved 
rent atndunts to two thirds of the improved 
value, may be granted by parol, or word of 
mouth; but all other leases must be in wri- 
ting, according to the provisions of the statute 
of lihluds, which I have before mentioned, and 
so must an agreement for a lease, however 
short the term; although here, as in the case 
of piitchases, equity will in some instances, for 
which I refer you to my last letter, enforce even 
a parol agreement to grant a lease. To this, 
however, a party should not trust. 

An agreement for a lease, like an agreement 
fbr purchase, must contain the names of the 
parties, the consideration, viz. the rent, and 
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also the property to be demised, and for what 
term. The parties must sign the agreement 
by themselves, ot their agents, in like manner 
as an agreement for a pui*chase. And the cau- 
tion, which I before gave you, in regard to 
writing letters, about the sale or purchase of an 
estate, applies equally to leases. I must observe, 
that nothing can be added to an agreement of 
this kind by parol evidence: you cannot, for 
instance, if the agreement is silent on that head, 
shew that the tenant agreed verbally to pay the 
land-tax. The parties must stand or fall by the 
written agreement. Therefore, whatever the 
terms are upon which you agree, you must 
reduce them to writing. 

If you should ever be under the necessity 
of entering into an agreement to grant a lease, 
without the assistance of your solicitor, inseit 
an express declaration, that it is meant to be 
an agreement, and not an actual lease. It 
has frequently happened, that what was 
intended by the parties as an agreement only 
has been construed to be a lease, by which 
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means the tenant has evaded the conditions 
which would have been imposed on him, if a 
regular lease had been granted. 

It is highly desirable, that agreements for 
leases should contain a minute of the cove- 
nants to be entered into by the tenant. Disputes 
frequently arise as to the covenants to which 
the landlord is entitled. If you wish your tenant 
not to part with the lease without your consent, 
you should stipulate by the . agreement, that 
a proper clause for that purpose shall be con- 
tained in the lease; because it seems that you 
cannot insist upon such a restraint, unless it is 
bargained for. Tenants of building leases 
always insure the property; but tenants at a 
full rent, or, as we term it, a rack-rent, are 
not bound to insure, nor, as I conceive, to 
make good accidents by fire; and consequently 
they cannot be required to covenant to do so. 
If, therefore, you mean that a tenant at rack- 
rent shall insure at his own costs, you must 
make him agree to do so by the contract. If 
he has not agreed to insure, the lease must be 

framed so as to exempt him from making 

L 
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good accidents by fire. But you are not bound 
to insure, and although the house is burned 
down, yet the tenapt must continue to pay the 
rent, so that each bears his own burden, you 
lose your house, and the tenant loses the rent. 
If, however, you have insured, although not 
bound to do so, and received the money, you 
cannot compel payment of the rent, if* you de- 
cline to lay out the money in rebuilding. If 
the tenant is not exempted by his lease from 
accidents by fire, he must, under the common 
covenants, rebuild. 

You cannot make your tenant pay your pro- 
perty-tax; for if he even agree to do so, the 
agreement will be void. 

• • _ 

If you agree to grant a man a lease, and he 
afterwards says that he is merely a trustee for 
an insolvent who claims the lease, you are not 
bound to grant it. 

It may be useful to state, that if you 
grant, or even agree to grant, a lease for seven 
or fourteen, or any other number of years, in 
the alternative, the option to determine the 
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lease at the end of the first term mentioned is 
in the tenant, and not in you; therefore, if this 
is not your intention, you should c xpressly pro- 
vide by the agreement, or lease, that the option 
shall bb in you as well as the tenant. 

You should always before granting a 
lease consider what interest you have in the 
estate. If you are merely tenant for life, with- 
out a power of leasing, you must not grant a 
lease beyond your own life. If you have only 
a power to grant a lease, which is the case 
with every man whose property is settled 
on his family, you should communicate that 
circumstance to your solicitor, and furnish him 
with a copy of the power, because a very slight 
deviation from it — for instance, executing the 
lease in the presence of one witness, instead of 
two- — may render the lease void, by which you 
may not only ruin your innocent tenant, but 
may, by the covenant which you must enter 
into with him, for quiet enjoyment of the land, 
subject your estate to make good his loss, in 
case he is evicted by the person entitled to 
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the estate after your death. This has too fre- 
quently hai^ned. A very painful instance 
occurred in the year 1778. Sir John Astfey, 
and his wife, settled her estate to certain uses, 
with a power of leasing to Sir John. . They 
then, under a power in the settlement, gave 
the estate, after their deaths, to Lord Tanker- 
ville. Sir John granted a lease, under his 
power, and died. Lord Tankerville, when he 
came into possession, took advantage of a defect 
in the lease, and turned out the tenant, who 
recovered his loss out of Sir John's estate,, 
under a covenant entered into by him for quief; 
enjoyment: so that his property suffered severely 
by the act of the person to whom he had 
joined, with his wife, in giving the estate. . 

If you are restrained by your power from 
taking a fine on granting a lease, you must 
not accept any sum whatever from the tenant. 
But, although you are required to reserve 
the best rent which can be obtained, yet you 
are not compellable to take the highest actual 
offer for a lease, provided you act bona, fide ^ 
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and reserve a proper rent; becausp in the 
choice of a tenant there are many things to 
be regarded, besides the mere amount of the 
rent offered. There should, however, be some 
strong prudential reason to induce you to grant 
a lease to one at a lower rent than is offered 
by another. 

You may exercise a power of leasing for your 
own benefit. For this purpose you must pro- 
cure some person as your trustee, to become 
bound for the rent, &c. For if a proper person 
is legally bound to pay the rent, and perform 
the covenants, it is unimportant to the person 
succeeding to the estate, that the beneficial 
interest belongs to another. The person to 
whom the lease is granted should execute a 
deed, declaring him to be a trustee for you. 
I have only one other caution to give you as to 
leases. Carefully avoid comprising in the same 
lease, at an entire rent, property, some your 
own, and some over which you have merely a 
power; such a lease would be void as to the pro- 
perty comprised in the power. 
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LETTER IX. 

THE subject for the present letter is the 
settlement of your estates. 

I may premise that the statute of frauds, 
to which I have so often referred you, requires 
agreements, made upon consideration of mar- 
riage, to be m writing, and signed by the party 
to be charged therewith, or his agent. A letter, 
however, is considered a sufficient agreement, 
if it contain the terms, and amount to an offer. 
In one case, a man wrote a letter, signifying 
his assent to the marriage of his daughter, and 
that he would give her 1500/.; and afterwards, 
by another letter, upon a further treaty con- 
cerning the marriage, he receded from the pro- 
posals of his letter. And, at some time after- 
wards, he declared, that he would agree to. 
what was propounded in his first letter. It was 
held, that this letter was a sufficient promise in 
writing; and that the last declaration had set 



\ 
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up again the terms in the first letter. Reliance, 
however, should never be placed on a mere 
letter. 

Equity will, in some cases, relieve a party, 
on the ground of fraud^ altlbioiigh there is not 
a valid agreement. A man of the name of 
halfpenny, upon a treaty for the marriage of 
his daughter, signed a writing, comprising the 
^xvfis of the agreement; and afterwards de- 
signing to elude the force of it, and get loose 
from his agreement, ordered his daughter to 
put on a good hun^ouri and get the intended 
hus.band to deliver up the wridng, and then 
to marry 1)^, which sh^ accordingly did; and 
Halfpenny sfqod at the corner of a street, to 
see them go by to be married, and af&rwards 
refused to perform the agreement. He was, 
however, compelled by equity to do sa; al- 
though, while the case was before the court, 
he M^alked bacl^wards and forwards, calling 
out to the judge to remember the statute, 
which he humorously said, / i/o, / da; and 
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he held the case to be out of the statute^ on the 
groiind of fraud. 

In settling an incumbered estate, you should 
always make some provision for payment 
of the incumbrances, otherwise the incum- 
brancer mighty as sometimes has happened, 
enter and receive all the profits, to the exclu- 
sion of your wife and children. Where a con- 
siderable jointure is provided for a wife, and 
large portions for younger children of the 
marriage, it is desirable to appropriate a part 
of the estate for each, and not to charge the 
whole estate with both. If you make a set- 
dement on a son's marriage, in your life-time, 
you should make some provision for the event 
of his dying before you, leaving children^ A 
fund must be provided for their maintenance 
in that event. 

The common settlement on a marriage, of 
the. intended husband's real estate, is to the 
husband for life, then to , secure the wife's 
jointure and the younger children's portions 
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and subject thereto; to die fiftf , and other 
sons, BiHscessireiy in tail; and Aen to Ihe 
daughters as tenwts in ccnoinQii iit tril, with 
^OBs remainders iik ta^ aiM uttiiaatdy to ihc 
husband ih fee. The operation df such a set* 
dement^ is to ^ve thd estate after the bus* 
bsuid's death, sfibject to the jointure^ and 
youi%er childiai's pfattftMis, to tbe ddeist son, 
and tE^r him to hisr i^ue ad in^nitum; and 
if tfiey finl, td the odier sbhs, and thc^ir issue, 
succiissiVely ih ]ikA maniKr^ M tibey all £ai, 
then tihfe dau^tec^ take eqnalty^ and the 
share of feaeh daughter goes to her issue in. 
Iflie maniier ji but if thete il( a fiuli^e of issue 
of mf daughter^ fater isbtoe goe^ over to te 
other daughters and their issuer If sU tike 
children die without issue, the estate reverts 
td tht husband^ and wiH fiasb l^ his wiD| or 
he may dilrpose ctf it by deed» subject to the 
interests of his w^w Juod childm. The es- 
tates which fdiSdren dius take are termed 
estates tail. Whto th^ eldest son attains 21, 

he^ and his father together, can imfbtter the 

M 
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estate^ and resettle it as ibey pleasc> subj^ 
only to the jo«iture\£md:p<)rttx»i8. And ai^er 
tbe fatl^r's (jteatdi, the son may do it .by him* 
self; nor can the fiither dgfeflit his pcHi^r of 
fdienalion.. Where: a scm attains 21,, in his 
fiddler's JifeCtme, &e father. &equehtly grants 
im son a. provismn duringtheir jcoal^ lives,. in 
ci»s8ida^i<»i of which the son joins wxdi his 
lither in resettling the estate in such manner, 
that if he^die» .without issue, to estate may 
go. over to the younger brandies of to &- 
mily. Sometimes, instead of a rent> charge^ 
to estiite itself b given to to wtfe for life, 
after her husband's death; in wMeh OEse to 
son cannot, after his iatl^^s death, and denying 
her lifetime, unfetter to estate without her 
concurrence. 

. Hie desire of coiitiniiing an i^tate iii the 
male branch frequently induces to parent to 
give to estate, in to &:^/ instance, to to 
is^e male of. his soeis, wilhremainder tolus 
daughleis^ not altogether, but * successivdy, 
atid to their issue male only; and in that case. 
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no provision is made for tte fenlate issued of 
his sons and^ daUghtiers^ unless there is a fnii- 
ure of issue male. TIlid mode of setllemefit^ 
a lawyer would shortly describe llius: to th^ 
&6t and other sons/ succesdiVely in tsil male; 
remain^r to the first, and ol^r: danglers 
successively in tail tnale; remdinder to the 
first, and other sons successively In tail gede* 
1^1; remainder to the first, and Other daugh- 
ters successively in tail general. The mischkf 
of this {dan is, that the estMe may go baek^ 
wards aifd forwards fVcan on6 brancb^^f die fiiv 
mUy to Ae other. Thus: if you haiVe to only 
son, and he dies, and leaves a daughter, but 
no son^ the estate^ will go oyer to your eldest* 
daughter; but if she dies, and leaves no selii, 
althou^ she leaves daughters, the esiale ii^ill 
belong to the daughter of the ddcist son. ■■l"" 
It is very usuml to give the estate mperety to 
die issue male of the marrkge, and then to 
< direct it to revert to the parent, subj^t to thei 
widow's jointure, andfthe chuightefs' pwtions;. 
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but where . t^ plfui Is ^fnp^txki 9Mitira»i 
pmrtiim3 »-e mostb^ pjiovkM foi^ the chughr 

On tlie: otbel^ kmi, m estate ia scmeliiBes 
giirm Mdongst «U tbe Qhildnoiy as imU aoits 
as daiighfcers, wd their latiie equadJy; ki whii^ 
OMe, of :o(mra0, 90. nimey is dir^t^d to l^ 
niif94 flxp^ |iQi^ii»w, cf yoiisiger <^iUien. 
}a maiytig a n^rttage s?ttleiiQiit% a n^m 

9tuml4 aljfvys Hi9fc tQ^a.lniw^ 9iaic^« Hp 
^«i^ m»y ^ yp«iW» l«iiviii6 an. in^tom ^mply, 
a^ h^ jmy havt no {i9!i';€Hr tfi jkHaiw^ a^jr 
q4wr W4lfe, 91? ^Q pmvide. poftiow for the 
cbildfpm of any ^ib^ mairi^ge. The same 
obwryii^sc j»p|^y to a Hscmai) who. i& aheut to 
qfllk inroip^n^ <«i. he^ marriage. 

fioMctoiMs ^ sefHHHMe piovinbaia vMide for 
a ivife diMttQg her husband's lifetime. This is 
oaltod pinsQOii^. It k alwajis the first 
charge oa the estate, so that the husbandr 
takes sttfa^ect tq it. I^ however, a vak penmt 
her htttdiand to receive her piqmoney^ or irtiat 
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i& tiie same tUftg, dmiH claim it, Mid he 
maintain ber, she cannot, after his death, ^019* 
pel payment of the arpearo <Mt of his estaile. 

it is usual to itiserve sud) powers in a^ set- 
tlement as wiU c(^duee to the beifiefit of the 
parties^ or the estate* Thus powers are al- 
nifost alwa^ given to gvant building leases^ 
and leases ^ rack or foil rents, aii4 even 
to sdlthe estates aaul Iwy dthevs, or to ex- 
dkttinge them; lev others. Sometifnea a p«?ty 
objeote to the inti^ok^tlon in his settieixmit of 
pioEwecs ta lease, oi^ tosettaiidfexbhaiig^^ but 
it is afano^ issekss t^ make such an €4>jeQtk»n, 
fimtfae setdep himsetf may wish tQ ba;ve^uch 
pdwevs during his aWD life; and aflnr his 
deadi, the persons succeeding to the estate^ 
udH udth eaafi get the oip^ksion suppUed by a 
pviirate act of parliament. Where an unAvide^ 
part of an estate is. settled, a power should. be 
gxisea to die trustees, to join in a partition of 
the . eirtvcety, and take back a divided part of 
the estate. 

in executing the powers vested in you by 
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your settlfinvmt, you mus^t^^i¥says be guided 
by good i$jAi if tindti^ a power to lease at 
rack ^ fuU reot, without takii^ a fine or i*b- 
miuQi, you aooept a bomis^ you comixilt a 
ffand can the; power, and your Iwse will acr 
ctardiiigly be void;, if you. j?agerB»e ^ power to 
jmnture your' wife, with a stipulatkm diat sbq 
ahali JIMP , widi you in securii^ yocer debts 
on her jmntui^, the af^Oininient will, be void^ 
Nor must you^:afeise your aodioidty* If yda 
have a power to^llesfcates^ and toJay out the 
mcxiey in:>the piixcltaise of other i ^itatea; dn 
tho^h thm'e is a dur^tibn in the settkfment,, 
that until a purchaser ia fcmnd, the money shall; 
beJaid out in the funda; yet the in^nt of tbe^ 
power is, that one estate, shall be sold only for 
the purpose of laying out the money m the 
purchase of another. Therefore you. cannot 
scH the estate, in order to keep die purchase*-, 
money out at interest, for that would increase 
your income at the expense of the capital. It 
wcMald, it is true, give you five per cent^ instead 
c^ tkree; but the same money would not, sit a 
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distance of tiime^ purchase an estele of the same 
value as that which you sold. 

In some instances, equitjr will restrain 
rights given by a settlement, widi which you 
may conceive they ought not to interfere. 
Under your settlemoipts, you are tenant for 
life, wtlthout impeachment of waste, or in 
other words, you are not punishable for com- 
mitting waste, and consequently you may le- 
gally cut down as tnuch timber on the estate, 
as you please. But stfll eqtMy wfll not suffer 
you to cut do\m any trees which are an orna- 
ment, or afford shelter to the mansion-house, 
or any of the buildings on th^ estate, or which 

grow for ornament in any of the vistas, ave- 

< 

nues, walks, pleasure-grounds, or plantations, 
<m the estate. Nor can you justify the act, by 
having yourself planted even millions of trees 
on the estate subsequently to the setdement; 
therefore, if you really mean to reserve power 
to cut whatever timber you please, whether it 
afford ornament or shelter, or not, the inten- 
tion should be expressly declared in the settle- 
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foeent. The power which the coitrts of equity 
have assumed, to restrain ttie exercise of the 
right, which the words "without impesech- 
** ment of \taste" confer at la#, is a ptiWcr 
whith one cadoot but lament they shonld pos- 
seiss. The court can, vcl geheral, only judge 
of the omametit or shelter afforded by the 
trees from the affidavits in the csluse. Men 
uibhappily are but too ready to support the 
cause id thfiir ptrincipal^ without idways con*- 
sidering sufficiently this justice of it: affida- 
vits flatly contradicting eadi 6tber are, in 
these cases, almost invaiiably Hiiade by the 
agehte of llie diferent parties. This feciltiy 
of restraining a tenant for life from exercis- 
ing his kgal right foments ahd irtitates do- 
mestic sttifei makes tiie son the shameless an- 
tagonist of his parent in an open court of 
justice, and fixes into eteknal enmity that 
^sagreement which coiitciliation might hap- 
pily have effiicedo If such a proceeding 
wound the peace of k ^rent, in the evening 
of his days, how severe a punishihent does the 
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child inflict oa himself! To save a few p«- 
risbable trees, he preserves, whilst they last, 
a monument of his want of filial duty: he 
keeps a signal, to remind his own children of ^ 
the duty whidi they owe to him. I remember 
a pretty little story which you may not think 
inapplicable to this subject.^-A father gave, 
up his estate to his son, and went to dwells 
in his son's house. The spn soon neglected the 
unhappy parent. One day in particular he; 
by ill usage, drove the poor old man from the 
company at dinner to his own room, where^ 
mth tears, he lamented the bitter ingratitude 
of his son. A chil4 of the son's came into the 
dinxRg-parlour, and said that his grandpapa 
was crying. Go, said the unnatural son, and 
give him a blanket to go begging in« No, 
s^d the child, I will give him half only.— ^ 
Why half only? — I will keep the other half 
against I turn you out a begging, when I am 
a man. 

Equity will also restrain a tenant for life, 

although without impeachment of waste^ 

N * 
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fram defacing or pulling down the mansion- 
house. This was done in the year 1716, in 
Lord Bernard's case. He had almost totally 
defaced the mansion-house, by puUing down 
great part of it^ and was going on entirely to 
niin it, whereupon the court not only enjoined 
him not to proceed further, but compelled him 
to rebuild, and put it in the same plight 
and condition it was at the time of hb entry 
ihereon. 

Where money, to any amount, is settled, 
a power should be reserved of laying it out in 
hod, to be resold when convenient^ and in 
the mean time to be treated as money* 

In money settlements generally, and some- 
times even in settlements of real estate, a 
power is reserved to the parent to appoint the 
property to all, or such of the children as he 
shall think fit. If the power is only to appoint 
die proportions amongst the children, he cannot 
exclude any: every one must have a share, 
and although the gift of a share merely nomi- 
nal would be a bad execution of the power, 

/ 
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yet he may make a vast dispix^rtion in tbe 
shares. Of course, where the power is to ap« 
point to any exclusively, he may give all to 
one. But still in this, as in all other cases, 
the power must not be abused* An appoint- 
ment cannot be made to a child under smy s^ 
pulation for the parent's benefit; for examj^e, 
that he shall join in a sale of the estate, al^ 
Ihough the child may, aft^r the appointment, 
if he tlunk fit, join with his father in selling 
the estate, and ^ transaction cannot h^ im* 
peached, if the money is fairly paid to the £u 
ther and son. So if you have a power to ap- 
poiirt a aum to any of your children, at Vfhsi 
age you please, you cannot appoinit it to a 
ak^ly child, under age, in onkr that upon his 
death you may get it as his administrator. 

Almost any iicstrument, however informal, 
upon which the intension clearly appears, will 
Ife deemed in equity a good execution of a 
power of jointuring, or of appointii^ pro- 
picrty to your children; but such dificulties 
arise in these cases, tihat I cannot too much 
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impress upon you the necessity of never doing 
any act in relation to estates over which you 
have only a power^ without first applying to 
your solicitor. 

Where a power is given to appoint a fund 
amongst children^ and the property is given to 
them in de&ult of appointment, it is mostly 
declared, that no child shall take a share of any 
part unappointed, without bringing his appoints 
(Bd share in to hotchpot — which word hotch* 
pot, our famous judge Littleton, with great 
gravity, tells us, is in English, a pudding. 
The object of this provision is to compel, a 
child, to whoih part is appointed, to bring his 
appointed share into the general fund, if he 
is desirous to take a share of the part un^ 
' appointed. Thus suppose there to be two 
cliildren, and the fund to be 200/., if you 
give 20/. to one, he must give up that, in 
order to obtain an equal share of the 200^ 
with the other child. This you should al^ 
ways keep in view, and more particularly 
where there is not such a clause in the settle- 
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ment; for in that case a child would not only 
take the part actually appointed to him, but 
would be entitled equally with the other chil* 
dren to the residue^ although this can seldom 
be the intention of the party executing the 
power. 

If you should ever covenant to purchase 
and settle estates, you wiU, if you are wise, 
perform the covenant in your life-tfane. How- 
ever, if you do purchase estates, which are 
proper to go in performance of your agree- 
ment, they must go accordingly, ahhou^ you 
have pnermitted them to descend to your heir; 
consequently he will not be entitled to retain 
them for his own benefit. 

It is not unusual for a parent, upon a 
daughter's marriage, to agree to leave her at 
his death, a fortune equal to his other chiU 
dren. .$uch an agreement does not confine 
or restrict the father's power; he may alter 
the nature of his property from personal to 
rea), or he may give scope to^ projects, or in- 
dulge in a free and unlimited e;3Lpense — bnt 
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he will not be allowed to entertain mere par- 
tial inclinations, and dispositions towards one 
child, at the expense of another. If his^ par- 
tiality does rise so high, and he will make a 
difference, he must do it directly, absolutely, 
and by a gift surrendering all his own right 
and interest, he must give out and out; he 
must not exercise his power by an act, which 
is to take effect, not against his own interest, 
but only at a time when his own interest will 
cease. He cannot, for instance, give property 
in his life- time 1x> one child, reserving the 
interest to himself; for such a gift is, in facty 
testamentary, and in fraud of his agreement. 

If after you have disposed of an estate by 
will, you make a settlement of it, under which 
the estate is still vested in you, subject to the 
interests given to others; you must repub* 
lish your wUl. Partial interests may in some 
cases be created, so as not to . affect the ope* 
ration of a prior will as to the interest left m 
the settlor; but the form of settlements is ge- 
nerally such as to revoke a prior will: andf 
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therefore, if you only settle the estate on your 
wife for life, you should cautiously inquire 
whether the conveyance renders a republica- 
tion of your will essential, or, perhaps, it 
would be better to republish your will without 
inquiry. 

Sometimes a man is advised, under the cir- 
cumstances of his title, to levy a fine, or suffer 
a recovery. Now these acts operate as a re- 
vocation of a prior will; and, therefore, if 
you should do either, immediately afterwardi; 
republish your will. 

I have no more cautions to give you as to 
setdemente, and therefore adieu. 
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LETTER X. 

I NOW write to you upon the last subject 
on which I have promised you any informations 
It has been in some measure anticipated in my 
third letter; and the ninth contains a few hints 
as to republishing your will. 

Before making your will^ there are many, 
questions which you mtist ask youself. — Is 
it probable that I shall be much in debt at my 
decease? What is the nature of ray; property? 
Is any part of it already settled on my family? 
Have I charged pcntioiis on any p»t of.it fer 
my children? Is my wife dowable of any 
part of it? These are questions which you 
should resolve before you give instructions for 
your will. If any part of your family estate 
is leasehold, you should direct it to go alon^ 
with the estate with which it is held. This 
lawyers can easily effect, to the utmost limits 
which the law allows. If your children are 
entitled to portions, you should declare, whe- 
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ther you intend what you give tliem by your 
will to be in addition to their portions, or in 
satisfaction of them. The same observation 
applies to your wife's dower; for if you even 
give her an annuity out of the very estate of 
which she is dowable, yet she will be entitled 
to her dower also, unless you declare it to be 
in lieu of dower. 

If you have given your children legacies by 
your will, and afterwards advance portions 
with them on their marriage, you should de- 
clare, by a codicil, whether they are still to be 
entitled to the legacies. 

Should you wish family pictures, or plate, 
or other valuable articles to go with your 
estate, you should give them as heirlooms. 

If you have a copyhbld estate, you must 
carefully surrender it to the use of your will, 
and always expressly devise it as copyhold es- 
tate. If, indeed, you make other provisions 
for your heir at law, which he is desirous to 
take, he will, on the principle of election, be 
bound to make good your disposition of your 
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copyhold estates, although not surrendered to 
the use of your will. But upon this you should 
never rely.-^Immediately after you are ad- 
mitted to a copyhold estate, snrrender it to 
the use of your will. 

In giving instructions, where you wish 
your estate to remain in your family, state to 
your solicitor, whether you mean your sons' 
daughters to be preferred to your own or not; 
and whether your sons' daughters are to be 
preferred to your daughters' sons, and so on; 
and also state what powers you wish them to 
have — as to lease, jointure, grant portions for 
younger children, sell and exchange, &c« 
Never in your will say generally, that your 
debts shall be paid. Such a declaration always 
creates a question out of what fund they are 
payable; for as you are not in trade, your 
real estate is by law exempt from your simple 
contract debts, that is, debts not secured by 
bond, judgment, or the like. The fund out 
of wjuch the debts are to be paid should be 
particularly specified. I need not remind you. 
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that he who neglects to provide a suflieient 
fund for payment of his debts, is justly said to 
sin in his grave; and yet it is, as it seems to 
me, very far from desirable, that the legisla- 
ture should put real estate on the same foot- 
ing in this respect with personal property. 

I am somewhat unwilling to give you any 
instructions for making your will, without 
the assistance of your professional adviser. 
It is quite shocking to reflect upon the litiga- 
tion which has been occasioned by men mak- 
ing their own wills. To put oiF making your 
will, until the hand of death is upon you, 
evinces either cowardice or a shameful neglect 
of your temporal concerns. Lest, however, 
such a moment should arrive, I must arm you 
in some measure against it. 

If your estate consists merely of what is 
called personalty, as money, goods, leasehold 
estates, and the like, you may make your will 
yourself, without any witness; and any one 
who knows your handwriting, may, after your 
death, prove it. But it is better to have two 
witnesses, in order that the execution of the 
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will may be proved without difficulty. But 
if you make your will by yourself, do not put 
upon it any attestation, as it is termed, for a 
witness to sign. If you do, and afterwards ne- 
gleet to get a witness to sign it, your Will will 
be deemed incomplete, on the ground that you 
did not intend it to operate until it was attest- 
ed. The attestation to a will of personalty ge- 
nerally runs,. "Signed and published by the 
above named testator, in the presence of us;" 
and under this the witnesses sign their names. 
In making your will always appoint an execu- 
tor, which may be done in these words, " I 
appoint my friend, William Stewart, executor 
of this my will." 

It is not uncommon for a man to make his 
own will at intervals. If a man will act so un- 
advisedly, he should regularly sign his name 
where he leaves oflF, declaring that he means 
what precedes to stand for his will. If he ne- 
glect this, however numerous his dispositions 
may be, they will all be held void on the 
ground that the will is incomplete. 

In giving a leasehold estate, do not bequeath 
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it generally, or during your present term, but 
give it "for all the term which you shall be 

entitled to therein, at the time of your de- 

- * 

cease." For unless you adopt this mode, a 
renewed lease will not pass by your will, with- 
out a republication. And if the estate is held 
for lives, and not for years, you must repub- 
lish your will, in case you renew the lease. 

To pass real estate, the statute of frauds (29 
Charles IL c. 5. s. 15.) to which I have so 
frequently' had occasion to refer you, requires 
the will to be in writing, and signed by your- 
self, or some other person in your presence, 
and by your express directions, and to be at- 
tested and subscribed in your presence, by 
three or four credible witnesses. I will not dis- 
close what is deemed a sufficient compliance 
with this provision, but I will tell you, that a 
prudent man will sign and seal his will, in the 
presence of three witnesses, tell them that it 
is his will, and that he publishes it as such, 
and requests them to witness it; and he should 
see that they do, in his presence^ sign the 






* 
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following attestation to be written at the end 
of the will. ^^ Signed^ sealed, published, and 
declared, by the above named testator, as and 
for his last will and testament, in the presence 
of us, who in his presence, and at his request, 
and in the presence of each other, have here- 
unto signed our names as witnesses thereto." 

It often happens, that the witnesses are ser- 
vants who cannot write, and in that case their 
marks will be sufficient. Witnesses, who only 
make a mark, are usually called marksmen. 

Do not let any person witness your will to 
whom you have given a legacy, for by becom- 
ing a witness he will lose the benefit of it. This 
the legislature found it necessary tD enact, in 
order that such witnesses might be competent 
to prove the will; the judges having previously 
held, that a legacy to a witness affected his com- 

petency. 

There is one thing of which I must parti- 
cularly warn you. If you were to give all your 
goods to me, I should take the entire interest 
in them, without further words; but if you 
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were to give me all your freehold, or copy- 
hold lands, without saying more, I should only 
take a life estate in them, and after my death, 
they would go to your heir. This is a distinct 
tion, which is not generally understood, except 
by lawyers. The books swarm with cases on 
questions like this. They arise daily. A man 
thinks, when he gives his house to another, 
he gives him the entire interest in it, in the 
same way as if it was a horse. If, however, 
you intend to give the estate out and out, you 
must either add what we call words of inheri- 
tance to the gift, or words tantamount to them. 
It is better not to tell you what is equivalent 
to words of inheritance; you should use the 
very words themselves. Thus if you wish to 
give your qstate in Kent to your wife, not for 
her life merely but out and out, you should 
give it to "her, her heirs, and assigns for 
ever:" — " I give to my wife, her heirs and 
assigns for ever, my mansionhouse, and all 
and singular my lands and other hereditaments 

in the county of Kent, with their appurte- 
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nances.^' These words, heirs and assigns, I 
must observe, enlarge the gift, so as to invest 
the devisee with the uncontrollable right in the 
estate, and make it descendible to his heir, 
if he do not otherwise dispose of it. Where 
you intend to give a life estate only, say, " I 
give to my wife, and her assigns, during her 
life, my mansionhouse, &c." as before; and 
if you wish the devisee to have a power to cut 
timber, add " without impeachment of waste,'* 

If you give a country-house, carefully spe- 
cify what closes or lands you mean to go 
with it. 

If you wish to tie up your property in your 
family, you really must not make your own 
will. It were better to die without a will, than , 
to make one which will only waste your 
estate in litigation to discover its meaning. 
The words "children," "issue,'' "heirs of 
the body," pr " heirs," sometimes operate to 
give the parent the entire disposition of the 
estate, although the testator did not mean any 
such thing. They are seldom used by a man 
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who makes bb own wiU^ without leading 'to 
a law suit It were useless for me to attempt 
to shew you how to make a strict settlement 
of j(mT proper^^ and therefore I will not try. 
I could, without dfflculty, nm over the 
names of many judges and lawyers of note, 
whose wiUs^ made by themsdv^s have been 
set asiidei or construed so as to defeat every 

« 

intemion tfa^ ever had It is not even a pro^ 
found knoM^cdge of law which will capaci^ 
tate a man to make his own will, unless he has 
been in the habit of n^iog the wiUs of others* 
Besides, notwithstanding diat fees are puttly 
honorary, yet it is almost proverbial^ that a 
lawyer never does any thing well for which 
he is not food. Lord Mansfield (old a story 
of himself, that feeling thi& influence, he onee, 
when aboqt to attend to some profesubnal 
business of his own, took several guineas Out 
of his purse, and put tbem in his waistc<«t 
pocket) as a fee for his labour. 

Always avoid, and particularly when you 
make your own will, conditional gi^s and 
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devises over in particular events. It is the 
folly of most testatcM^s to contompteite a gneat 
many events, for whidb they too often badly 
provide. You give iie a horse, "and if I 
die," you give it to my.son. Here a question 
)at once arises, when the death is to happen 
—Generally? In your lifetime, or in my 
son^s? Bray avoid thb, and if you must give 
a diing over, after you have given the entire 
interest to one, state precisely invmhat event, 
and if depending upon the death of the first 
legatee, whether you mean a deaib iui your 
lifetime, or in the lifi^me of. .the legatee 
over; and I mu$t tdl you, that where ymi 
have given the absolute interest, you ou^t 
not to make any gift ovar^ which will not take 
efect in a life, or lives, who shall be iii ex- 
istence at your death. The rule goes some- 
wbdi further, but I. would not advise ywi^ 
without ^advice, to g^ beyoiid the line which 
I have marked . out; and, indeed, without ad- 
vice, you wiU be more bold than wise to go 
^ven sofer. 
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Whei^ a man lias a large femily to pvor 
vide for, it i^ often edviaafate to direct all lya 
pn^ierty to beitumed into money, out of wluch 
he may order fais: ddbts and 4^;acies to bt 
first paid, and the redklue to be bid out al 
interest ki liie names of trustees for th^ bene- 
fit of his &mi)y . 

If joa have giiren a person a legaqy by 
your will, and you aAerwards give the same 
perscm anctther by a codicil, you must declare^ 
whether y<m mean it to be in additicm to the 
legacy in the iviU, or in: lieu of it. 

If you have, by your wiU, given all your 
estates generally to the same person, and you 
afterwards purchase mxy other estates, which 
you mean to go the same way, you need only 
reexeente^ or as it is called republish your 
will. Take your will, aiKl sign and stal it 
onee more, in the presence of the former, or 
any other three witnes»ss, and let them sign 
the following attestation at your request, ^id 
in your presence: ^^ iksigned, reseafcd, re* 
published, and redeclared by the above named 
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teftttor, tbit S4lii daj ef Mftjr, 1809^ ^^ and 
for his l^t will and testament^ ia the ^seiicc 
of ^os, who, itv his presence, at Ms reque^, md 
in the |»i$sence of each other, have h^tnitito 
Ut <mr names at wimofisfs thereto." 

A subsequmt ^11, duly executed, will re* 
voke a prior one, if inconsisteat with it, bnt 
ip making a second will, it is teener eacpreasly 
to revoke the first. You may also destroy 
your wiU, by canccUadon, as tearing off the 
seal, and drawing lines across it, or by tear- 
ing, burning) or obliterating it, althoAi^ 
verbal evidence is in these cases admissible as 
to your intention, Ibr the act must be dime 
anima revocandi. Therefore, if by mistdlit^ 
you should dirow ink all over your wUl, in^ 
stead of sand, the will would be good, if it 
oould be made out. And if you make a will, 
which you don't destroy, and t;hen nMk« 
another mconsistent with the first, but wiAout 
actually revoking it, and af^rw^s burn or 
otherwbe destroy the second, your first Will 
will thereupon revive, and be of the same force 
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as if yooliad not made another. You mtiat not 
lose sight of diis^ 

In some insianoes, die oouits hire assumed 
a fomar of making a mall's wiU void on the 
presumption that he faitnsetf must have intended 
to revoke it. We seem to have borrowed this 
from the civil hw. The civilians, i&deed, osr* 
riU the dbotrineso ftr as to holdawill void, if 
the heir was not noticed in it, on the presnmp* 
tion diat ids &ther must have fi>rgotten him. 
From this, as Blackstone reasonaUj conjee^ 
tures, has arisen tliat groundless vulgar error 
of the necessity of giving the heir a shilling, or 
some other nominal sum, to tbtw that he was 
in die testatw's remembrance. The practice is 
to be depitcated, as it woundi^ unnecessarily the 
feelings of a disinherited child:— -This you may 
say don't idways happen*^^^^ I give my son Tom, 
says a testator in Us will, a shilling toJbuy him 
a rope to hang himself with. <>od grant, says 
Tom, upon hearing the will read, after his &r 
ther's death, that he had lived to enjoy it hhu^ 
setf t '^ But not to keep ypu in suspense, the case 
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in'wUoh our courts hdd a man's -wfll void, 
although duly executed, and not revoked, is* 
Adiere he makes his>wif}, and afterward mar- 
rifas^tandihasa child, and no provision is^n^e 
by- his will* fcr his wife tor bhild. i It is consUtarf 
edythat he mvMst have intended %i/rev(^ehis witts 
Aut I must observe, that as the wSb is m^roljr 
h^ to rbe.' revoked <m the prmmip^mt of :llie 
man'is in|aatim], this presumpticm may, I . coHi* 
cdve,:be rebutted by even parol or verbal evir 
dei|oe;/ thet^<H^, if it can be proved that sub- 
sequently to his marriage, and the birtbof^hts 
chilid, he declared distiiicdy, that his will should 
stand, the presumption ceases, and the .will cm^ 
not be impeached. This^ I appreliend, witttum 
out to be the law, aldiough the question, seems 
to be, at present, afloat. ' In soialogy to other 
cases, it will be {bund difficult to refuse the evi- 
dence. It is, however, a question which ou|pbt 
never to arise. When a; man marries, he i^Knild 
immediately make a new will to meet the obli- 
gations which he has impbsed on himself. If he 
really mean his old: will' to stand, he 9lK>uld ex- 
pressly declare so by a codicil. 
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I have now only to. express my hope, that 
you may derive some benefit from my corre-* 
spondence. If it merely, teach you to distrust 
your own knowledge on the subject, it will not 
have been written in vain. I claim no merit for 
what I have written: it has cost me little more 
than the labour of writing currente calamo. The 
learning which my letters contain is of common 
occurrence; but you will not, therefore, find it 
of less use. Doctor Johnson has said, that re- 
fined sensci and enlightened sense, are not half 
so good as common sense. The same may be 
said of legal learning. It would have been idle 
in me to have furnished you with nice disqui- 
sitions on abstruse points of law. I have felt no 
anxiety in any case, to point out to you, how 
you may evade, or break in upon any rule. \ 
have avoided the lanes and byways, and en- 
deavoured to keep you in the public high road. 
If you wander from it, the blame will rest with 
yourself. 

THE ENIK 
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AGREEMENT— (Con//nM<?d) 

their mutual benefit, there must be a written 
agreement - - . • - 58 
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DEVISE, 

purchaser nay demise an estate contracted tor^ 

before it is conveyed to him - - 17 
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provision by will, in lieu of it^ should be ex- 
pressly declared to be so - - 99 
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ser, cannot recover it - • 39 
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FIRE, 

accidents by fire before the conveyance, &11 on 
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the effect of taking a conveyance in the name 
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LANDLORD AND TENANT; See Lease. 

purchaser having notice of a lease, is bound by 
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m 

what leases may be made hf parri - 7 1 
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to, what is the consequence . - 9 
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LOTS, 

the consequence of a seller not hani^ a title . 
to all the lots sold - - - ' U 

MANSION-HOUSE. See Jenant for Lxf b. 
MARRIAGE. See Settlbuskts. 
MISDESCRIPTION, 

of an estate, the consequences of it - 25 

MISTAKE, 
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PRINCIPAL AND AGENT. See Agent. 
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PURCHASE MONEY— fCo»ftiitt<?(/J 

cannot be invested or deposited by the purcha- 
ser, at the risk of the seller, without his ex- 
press assent - . • 66 
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contract) and may devise it befere the convey- 
ance - - - - - 17 
buying an estate misdescribed, with notice of 

the actual state of it, is bound - 26 

is entitled to what relief in respect of defects 

and incumbrances - - ,, - .35 

should examine the estate before he buys 37 

is not bound to disclose latent advantages to 

the seller, as a mine - - ib. 

the effect of a purchaser taking a conveyance 

in the name of a stranger, Sec. - .55 

should not write letters pending a contitict 

without what precaution - - 60 

is intitled to any benefit, and must bear any loss 
to the estate before the conveyance - 69 
See Agent. Attormet. Joint Ptia- 
CHASE% Notice. Seller. Will. 
RECEIPTS, 

for purchase money amount to an agreement, 
in what cases - - - 60 

REGISTER COUNTIES, ... 47 

RENT, 

a seller is answerable for a felse statement to a 
purchaser of the quantum of rent payable . 28 
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RENT'^C Continued. J 

in what cases it must be paid by a tenanjt^ al- 
though the house is burned down - 74 
See Leasb. 
REPAIRS, 

the consequence of Mstlj stating a house upon 
sale to be in good repair - - 8 

REPUBLICATION OF A WILL, 

in- what cases a will should be republished 94 

the effect of republishing a will - 107 

how a will should be republished - ib. 

REVOCATION OF A WILL, 

purchase of the fee by the tenant for years re- 

yokes a bequest of the term by him - 20 
subsequent will revokes a prior one, in what 

cases - - - - 108 

how a will may Jt>e revoked ^ - - ib. 

marriage and birth of a child, a revocation of a 
prior will, in what cases - - 110 

S^LE AND EXCHANGE. See Powers. Te- 
nant FOR LlFE« 

SELLER, 

must disclose what defects in the estate 28 

is bound by a misdescription of the estate 25 

must, disclose incumbrances and defects in the 

title - " . - . - ■ 26 

may puff his property -. ,, - - 27 

may make what misstatements as to value or 
rent - - - - 28 

_ See Agent. Auctioneer. Purchaser. 
Title. 
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SETTLEMENTS, 

agreement for a settlement must be in writing 78 

a letter is a sufficient agreement, in what cases ib. 

equity will in some cases enforce a veibal 
agreement by reason of fraud - 79 

how an incumbered estate should be settled ^ 80 

the common modes of settlement - ib. 

a future mariiage should be provided for in 
making a settlement - • ^ 84 

what powers should be reserved in settlements 85 
See PowElis. Wills. 
STOCK, 

deposit laid out in stock, not bpdingon the pur- 
chaser without his assent ... 65 

purchaser cannot invest his purchase-money in 
stock at the risk of the seller, without his ex- 
press assent - * • - 6( 

purchaser is not entitled to any allowance for a 
loss in the sale of stock, if the title prove bad, 
without any fraud in the seller - • ib. 

TENANT FOR LIFE, 

may himself, under powers of sale and ex- 
change, buy 6f take the settled estates In 
exchange • - * - 55 

cannot sell the estate under a power of sale 
and exchange, in order to keep the money 
out at interest - - . 86 

cannot ctrt ornamental timber, although not 
punishable for waste - .- - 87 

must not deface the mansionhouse - 89 
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TIMBER, 

kiterattoii tiici purchase^Mweyfar timber pap- 
able only from the raluatioii -k . 67 
equity will not tnflbr a tenant for life to cot of- 
namental timber * . «• 87 
TITHES, 

estate purchased free from tkkts, tbc jmrcfaaser 
must take tbe eatate, although it ia subject 
tQ tithes - - - - 11 

TITLE, 

seller only liable nofblrially where heia without 

fraud iBoapafale of making a title • 12 

in what cases it ^il>Uild be exaaained beibre a 
sale - - * - • 29 

TRUSTEE, 

cannot buy the trust estate of hitteetf • 54 
SeeNo'Ti^Mt 
UNREASONABLE PRICE, . • • - 62 
VALUE, 

seller answerable Ibv misatateniAnts of value, 
in what cases ' * - * - 28 

VENDOR. See Sbllbr. 

WASTE, . - ... . 87 

See Tekamt vor Livb.' 

WIFE, 

the effect of taking a cbnveyance in the name 
ofthe purchaser's wife' - - 5€ 

See JotNTuas. PiMifdirxT. Rsvoca* 

TION OF A WtLL. 



1S6 nXOEK. 

WILL, 

8 contract to sell an icstatft mvofces a prior de- 
vise of it by the seller ' : • . - 14 

to, 'although only an optiiQQ is given to atnan 
to buy, if he accept it ^'. - 15 

I purchaser may devise an estate before it is 
conveyed to him - - • 17 

but if a title cannot, be made by the seller, the 
devisee will not be entitled to it - 19 

purchase of the fee by tenant for years revokes ; 
a. bequest of a term by him - • 20 

estates purchased after a will don't pass by it 21 

effect of a codicil on after-purchased estates ib. 

where it should be republished - - 94 

what instinictions should be given for a will 98 

how debts should be charged - • ib* 

of personalty, may be without iv^itnesses - 99 

should not have an, attestation, for witnesses to 
sign at a future time - - j IQO 

.of personalty, how it shoujd be. attested - ib. 

of real estate, how it must be executed and at- 
tested - -: i i - - 101 

who may be witnesses - - . - '^i02 

how an estate .^lould be dievise^y where it is 
intended to be given out and out - . ,i,b. 

additional legacies to, the same person, what 
declaration shouldbe added to them - 107 

the effect of repuhlishitiig; a will , - ib. 

how to be republishcjd - ^ . - - ib. 

revoked by a subsequent one, in what cases 108 
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WlLL^Comifmed.) 

how it may be revoked - «- ib, 

marriage and birth of a child a revocation of a 
prior will, in what cases « « 1 10 

See Copyholds. Dower. HaiK. 
WITNESSES. See Will. 
WRItTEN AGREEMENT, See Aobbbkbht. 
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